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Introduction
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THE LICENSING ACT 2003

1.1

The 2003 Act, the associated explanatory
notes and any statutory instruments made
under its provisions may be viewed on the
OPSI website www.opsi.gov.uk. All statutory
instruments may also be viewed on the
DCMS website www.culture.gov.uk. The main
statutory instruments are:

+ The Licensing Act 2003 (Transitional
provisions) Order 2005

+ The Licensing Act 2003 (Personal licences)
Regulations 2005

+ The Licensing Act 2003 (Premises
licences and club premises certificates)
Regulations 2005

+ The Licensing Act 2003 (Licensing
authority’s register) (other information)
Regulations 2005

+ The Licensing Act 2003 (Hearings)
Regulations 2005

+ The Licensing Act 2003 (Hearings)
(Amendment) Regulations 2005

+ The Licensing Act 2003 (Permitted
Temporary Activities) (Notices)
Regulations 2005

+ The Licensing Act 2003 (Transitional
conversions fees) Order 2005

+ The Licensing Act 2003 (Fees) (Amendment)

Regulations 2005

LICENSING OBJECTIVES AND AIMS

1.2

The legislation provides a clear focus on the
promotion of four statutory objectives which
must be addressed when licensing functions
are undertaken:

The licensing objectives

+ The prevention of crime and disorder.

Public safety.

+ The prevention of public nuisance.

+ The protection of children from harm.

13

1.4

Each objective is of equal importance. It is
important to note that there are no other
licensing objectives, so that these four objectives
are paramount considerations at all times.

But the legislation also supports a number of
other key aims and purposes. These are vitally
important and should be principal aims for
everyone involved in licensing work. They include:

+ the necessary protection of local residents,

whose lives can be blighted by disturbance
and anti-social behaviour associated with
the behaviour of some people visiting
licensed premises of entertainment;

+ the introduction of better and more

proportionate regulation to give business
greater freedom and flexibility to meet
customers’ expectations;

- greater choice for consumers, including

tourists, about where, when and how they
spend their leisure time;

+ the encouragement of more family friendly

premises where younger children can be free
to go with the family;

+ the further development within

communities of our rich culture of live
music, dancing and theatre, both in rural
areas and in our towns and cities; and

+ the regeneration of areas that need the

increased investment and employment
opportunities that a thriving and safe
night-time economy can bring.

1
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THE GUIDANCE.

1.5  Section 182 of the Licensing Act 2003 (“the
2003 Act”) provides that the Secretary of State
must issue and, from time to time, may revise
guidance to licensing authorities on the

discharge of their functions under the 2003 Act.

Purpose

1.6 The Guidance is provided for licensing
authorities carrying out their functions. It also
provides information for magistrates hearing
appeals against licensing decisions and has
been made widely available for the benefit of
operators of licensed premises, their legal
advisers and the general public. It is a key
mechanism for promoting best practice,
ensuring consistent application of licensing
powers across the country and for promoting
fairness, equal treatment and proportionality.

1.7 The police remain key enforcers of licensing
law. The Guidance has no binding effect on
police officers who, within the terms of their
force orders and the law, remain operationally
independent. However, the Guidance is
provided to support and assist police officers in
interpreting and implementing the 2003 Act in
the promotion of the four licensing objectives.

12

Legal status

Section 4 of the 2003 Act provides that in
carrying out its functions a licensing authority
must ‘have regard to’ guidance issued by the
Secretary of State under section 182.The
requirement is therefore binding on all licensing
authorities to that extent.

However, the guidance cannot anticipate every
possible scenario or set of circumstances that
may arise and as long as licensing authorities
have properly understood the Guidance they
may depart from it if they have reason to do so
as long as they are able to provide full reasons.

Departure from the Guidance could give rise
to an appeal or judicial review, and the reasons
given will then be a key consideration for the
courts when considering the lawfulness and
merits of any decision taken.

1.8  Nothing in this Guidance should be taken as
indicating that any requirement of licensing
law or any other law may be overridden
(including the obligations placed on the
authorities under human rights legislation).
The Guidance does not in any way replace
the statutory provisions of the 2003 Act or add
to its scope and licensing authorities should
note that interpretation of the Act is a matter
for the courts. Licensing authorities and others
using the Guidance must take their own
professional and legal advice about its
implementation.



Guidance issued under section 182 of the Licensing Act 2003

LICENSING POLICIES 1.12 Further explanation of these terms is provided

in Chapter 3.
1.9  Section 5 of the Act requires a licensing

authority to prepare and publish a statement

of its licensing policy every three years. AUTHORISATIONS
The policy must be published before the
authority carries out any licensing function in
relation to applications made under the Act.

1.13 The Act provides for four different types of
authorisation, as follows:

1.10 However, making a statement is a licensing Authorisations
function and as such the authority must have
regard to the Secretary of State’s Guidance
when making and publishing its policy.

Personal licences — to sell or supply alcohol
and/or authorise the sale/supply.

A licensing authority may depart from its own + Premises Licences — to use a premises for

policy if the individual circumstances of any licensable activities.

case merit such a decision in the interests of - Club Premises Certificates — to allow a qualifying
the promotion of the licensing objectives. club to engage in qualifying club activities as set
But once again, it is important that they out in Section 1 of the Act.

should be able to give full reasons for departing
from their published statement of licensing
policy. Where revisions to this Guidance are
issued by the Secretary of State, there may be
a period of time when the local policy GENERAL PRINCIPLES
statement is inconsistent with the Guidance,
for example, during any consultation by the
licensing authority. In these circumstances, the
licensing authority should have regard, and give
appropriate weight, to the Guidance and its
own licensing policy statement.

+ Temporary Event Notices — to carry out
licensable activities at a temporary event.

1.14 If an application for a premises licence or club
premises certificate has been made lawfully
and there have been no representations from
responsible authorities or interested parties,
the licensing authority must grant the
application, subject only to conditions that are
consistent with the operating schedule and

LICENSABLE ACTIVITIES relevant mandatory conditions.
1.11  For the purposes of the Act, the following are
licensable activities: Each application on its own merits
) . 1.15 Each application must be considered on its
Licensable activities own merits and any conditions attached to
+ The sale by retail of alcohol. licences and certificates must be tailored to

the individual style and characteristics of the
premises and events concerned. This is
essential to avoid the imposition of
disproportionate and overly burdensome

+ The provision of late night refreshment. conditions on premises where there is no need
for such conditions. Standardised conditions

13

+ The supply of alcohol by or on behalf of a club
to, or to the order of, a member of the club.

+ The provision of regulated entertainment.
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should be avoided and indeed, may be
unlawful where they cannot be shown to be
necessary for the promotion of the licensing
objectives in any individual case.

Avoiding duplication of other legal
requirements

1.16 The licensing authority should only impose

conditions on a premises licence or club
premises certificate which are necessary and
proportionate for the promotion of the
licensing objectives. If other existing law
already places certain statutory responsibilities
on an employer or operator of premises, it
cannot be necessary to impose the same or
similar duties on the premises licence holder
or club. It is only where additional and
supplementary measures are necessary to
promote the licensing objectives that
necessary, proportionate conditions will need
to be attached to a licence.

Hours of opening

1.17 The Government strongly believes that, prior

1.18

14

to the introduction of the Licensing Act 2003,
fixed and artificially early closing times
(established under the Licensing Act 1964)
were one of the key causes of rapid binge
drinking prior to closing times; and one of the
causes of disorder and disturbance when large
numbers of customers were required to leave
the premises simultaneously.

The aim through the promotion of the
licensing objectives should be to reduce the
potential for concentrations and achieve a
slower dispersal of people from licensed
premises through flexible opening times.
Arbitrary restrictions that would undermine
the principle of flexibility should therefore
be avoided.

1.19 The four licensing objectives should be

paramount considerations at all times and
licensing authorities should always consider
the individual merits of a case.

Partnership working

1.20 Licensing functions under the Act are only

1.21

1.22

one means of promoting the delivery of the
objectives described. They can make a
substantial contribution in relation to licensed
premises, but are not the panacea for all
community problems.

Licensing authorities should work with all
partners to deliver the licensing objectives,
including responsible authorities, the licensed
trade, local people and businesses, town centre
managers, Crime and Disorder Reduction
Partnerships, performers and local transport
authorities and operators. For example, local
businesses and a local authority may develop a
Business Improvement District (BID), a
partnership arrangement to take forward
schemes that are of benefit to the community
in that area, subject to the agreement of
business rate payers.

The private sector, local residents and
community groups in particular have an equally
vital role to play in promoting the licensing
objectives in partnership with public bodies.
The Secretary of State strongly recommends
that licensing authorities form licensing liaison
groups and forums that bring together all the
interested parties on a regular basis to monitor
developments and propose possible solutions
to any problems that may arise. The Secretary
of State also recommends that licensing
authorities should hold well publicised open
meetings where local people and businesses
can give their views on how well they feel the
licensing objectives are being met.



RELATED LEGISLATION AND
STRATEGIES

1.23

1.24

1.25

1.26

The Licensing Act is part of a wider
Government strategy to tackle crime, disorder
and anti-social behaviour and reduce alcohol
harm. Licensing authorities should develop
effective strategies with the police, and the
other enforcement agencies as appropriate, for
the management of the night-time economy.
Central to this would be the enforcement of
the law relating to the sales of alcohol to
drunk and underage people and drunkenness
or disorder on, or in the immediate vicinity of
licensed premises. Targeted enforcement of this
kind, in line with the recommendations in the
‘Hampton’ report! should have a positive
impact on the immediate vicinity of the
licensed premises concerned.

Local authorities are also empowered under
section 13 of the Criminal Justice and Police
Act 2001 to make ‘designated public place
orders’ (DPPOs) to control the consumption of
alcohol in a public place outside of licensed
premises.

In addition there is nothing to prevent the
police, licensing authorities and the hospitality
industry reaching agreement about best
practice in areas where problems are likely

to arise.

Licensing law is not the primary mechanism
for the general control of individuals once
they are away from a licensed premises and
therefore beyond the direct control of
individual licensees or certificate holders.
However, licensees and certificate holders
should take reasonable steps to prevent the
occurrence of crime and disorder and public
nuisance immediately outside their premises,

1 ‘Reducing administrative burdens: effective inspection and enforcement’
by Philip Hampton. March 2003
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for example on the pavement, in a beer garden, or

1.27

(once the smoking ban comes into force)
in a smoking shelter, where and to the extent
that these matters are within their control.

In addition, when considering a new premises
licence or following reviews that have
identified problems with a particular premises,
licensing authorities may consider imposing
conditions as appropriate, such as preventing
customers from taking open containers outside
the premises or installing CCTV. However, any
conditions imposed must not be aspirational
and must be within the control of the licensee.
For example, a condition may require a
premises to adopt a particular dispersal policy,
but a licensee cannot force customers to abide
by it.

Crime and Disorder Act 1998

1.28

1.29

1.30

All local authorities must fulfil their obligations
under section 17 of the Crime and Disorder Act
1998 when carrying out their functions as
licensing authorities under the 2003 Act.

Section 17 is aimed at giving the vital work of
crime and disorder reduction a focus across the
wide range of local services and putting it at
the heart of local decision-making. It places

a duty on certain key authorities, including
local authorities and police and fire and rescue
authorities to do all they reasonably can to
prevent crime and disorder in their area.

The Government believes that licensing
authorities should, as a matter of good
practice, involve Crime and Disorder Reduction
Partnerships (CDRPs) in decision-making in
order to ensure that statements of licensing
policy include effective strategies that take full
account of crime and disorder implications.

15
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Alcohol Harm Reduction Strategy

1.31

Licensing authorities should familiarise
themselves with the relevant government's
alcohol harm reduction strategy. In England
this is Safe. Sensible. Social. The next steps in
the National Alcohol Strategy published in June
2007 and in Wales the Welsh Assembly
published Tackling Substance Misuse in Wales: A
Partnership Approach in September 2000,
which is currently being further developed.
Licensing authorities should ensure that their
licensing policies complement the relevant
strategy, and subsequent measures, where
these may help to promote one or more of the
licensing objectives.

The Anti-Social Behaviour Act 2003

1.32 Licensing authorities need to be aware of new

16

powers that will be available to local
authorities under sections 40 and 41 of the
Anti Social Behaviour Act 2003. The Act
provides that if the noise from any licensed
premises is causing a public nuisance, an
authorised environmental health officer would
have the power to issue a closure order
effective for up to 24 hours. Under this
provision, it is for the Chief Executive of the
local authority to delegate their power to
environmental health officers within their
authority. If after receiving a closure order the
premises remain open, the person responsible
may upon summary conviction receive a fine
of up to £20,000 or imprisonment for a term
not exceeding three months, or both.

This complements the police powers under
Part 8 of the 2003 Act to close licensed
premises for temporary periods.

Violent Crime Reduction Act 2006

1.33 The Violent Crime Reduction Act 2006 received

Royal Assent on 8 November 2006. The Act
introduces new measures to ensure that police
and local communities have the powers they
need to tackle guns, knives and alcohol-related
violence. Relevant measures include:

— (from 3 May 2007) an amendment to

the Licensing Act to introduce a new offence
of persistently selling alcohol to children.

The offence will be committed if, on three

or more different occasions in a period of
three consecutive months, alcohol is unlawfully
sold to a minor on the same premises

- new powers for local authorities and the
police to designate Alcohol Disorder Zones
(ADZs) as a last resort to tackle alcohol related
crime and disorder. The designation of an area
as an ADZ will empower local authorities to
charge licensees for additional enforcement
activity affecting all licensed premises within
the zone. The earliest date for commencement
of ADZs is 1 October 2007. On
commencement, relevant guidance and
regulations will be placed on the Home Office
website (www.homeoffice.gov.uk).

— an amendment to the Licensing Act which
will enable licensing authorities, on the
application of a senior police officer in cases of
serious crime and disorder, to attach interim
conditions to licences pending a full review.
The earliest date for commencement of these
powers is 1 October 2007.



LACORS Practical Guide to Test Purchasing

1.34 Licensing authorities should also familiarise
themselves with the LACORS Practical Guide
to Test Purchasing insofar as it relates to the
test purchasing of alcohol by trading standards
officers. LACORS continues to fulfil an
important co-ordinating role in advising and
informing licensing authorities about the
requirements of the 2003 Act. LACORS’
website may be viewed at www.lacors.gov.uk.

1.35 Details of other relevant industry initiatives
can be found at Annex E.

The Health Act 2006 — workplace smoking ban

1.36 The ban on smoking in all enclosed workplaces
and public spaces will come into force on
1 July 2007. The ban will include smoking in
pubs, restaurants and members’ clubs where
bar or other staff are employed. In this context
‘enclosed’ will mean anywhere with more than
50% of wall and ceiling space infilled.

The Clean Neighbourhoods and Environment
Act 2005

1.37 This provides local authorities with an
additional power to issue a fixed penalty
notice to any licensed premises emitting noise
that exceeds the permitted level between the
hours of 11pm and 7am.

The EU Services Directive

1.38 The EU Services Directive is a flagship
European Directive intended to develop the
single market for services by breaking down
barriers to cross border trade within the EU
and making it easier for service providers
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within scope to set up business or offer their
services in other EU countries. The Directive
requires that all notices and authorisations in
scope are able to be completed electronically
and via a ‘point of single contact’. The Directive
was implemented in the UK on 28 December
by the Provision of Services Regulations 2009.
The UK point of single contact is the Electronic
Application Facility (EAF) which is part of the
www.businesslink.gov website (‘businesslink’)

1.39 Although only regulated entertainment is a

‘service’ as defined under the Directive, the
Government has extended the electronic
application process to all regulated activities
under the 2003 Act and to all authorisations
and notices with the exception of applications
for, and renewals of, personal licences, reviews
and representations. Guidance on the new
electronic application process is provided in
paragraphs 8.27 — 8.35 and in relevant chapters.

Policing and Crime Act 2009

1.40 The Policing and Crime Act 2009 clarifies how

police forces and local authorities can work
together by placing an explicit duty on police
authorities to reflect their community’s
priorities in their work. The 2009 Act introduced
a number of measures which are relevant, or
made changes, to the 2003 Act, including:

+ a mandatory code of practice for alcohol
retailers;

+ elected members of licensing authorities
included as interested parties;

- reclassification of lap dancing clubs so they
require a sex establishment licence

17
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2. The licensing objectives

CRIME AND DISORDER

2.1

2.2

18

The steps any licence holder or club might take
to prevent crime and disorder are as varied as
the premises or clubs where licensable
activities may be carried on. Licensing
authorities should therefore look to the police
as the main source of advice on these matters.
They should also seek to involve the local
CDRP, as recommended in paragraph 1.21

of this Guidance.

The Government'’s expectation is that the
police will have a key role in undertaking the
following tasks:

developing a constructive working
relationship with licensing authority
licensing officers and bodies such as the
local authority social services department,
the Area Child Protection Committee or
another competent body;

+ developing a constructive working
relationship with designated premises
supervisors and other managers of premises,
including premises providing late night
refreshment;

advising, where necessary, on the
development of a venue drug policy;

+ developing a constructive working
relationship with the Security Industry
Authority including joint visits and
enforcement action where appropriate;

agreeing the protocols for actions taken by
door supervisors in relation to illegal drugs
or violent behaviour, particularly when
police officers should be called immediately;

+ advising on and approving search procedures
and the storage procedures for confiscated
drugs;

gathering and sharing intelligence on drug
dealing and use with partner organisations
and local venues;

2.3

2.4

+ advising on the installation and monitoring
of security devices such as CCTV,

« advising on the provision of safe and
accessible transport home in consultation
with community safety colleagues, local
transport authorities and transport operators;

- working with venue owners and managers
to resolve drug-related problems and
problems of disorder, drunkenness and anti-
social behaviour; and

+ advising on the protection of employees on
licensed premises who may be targets for
attacks and reprisals.

The Security Industry Authority also plays an
important role in preventing crime and disorder
by ensuring that door supervisors are properly
licensed and, in partnership with police and
other agencies, that security companies are not
being used as fronts for serious and organised
criminal activity and that door supervisors are
properly licensed. This may include making
specific enquiries or visiting premises through
intelligence led operations in conjunction with
the police, local authorities and other partner
agencies. In the exercise of their functions
licensing authorities should seek to co-operate
with the SIA as far as possible and consider
adding relevant conditions to licences where
necessary and appropriate.

The essential purpose of the licence or
certificate in this context is to regulate
behaviour on premises and access to them
where this relates to licensable activities and
the licensing objectives. Conditions attached to
licences cannot seek to manage the behaviour
of customers once they are beyond the direct
management of the licence holder and their
staff or agents, but can directly impact on the
behaviour of customers on, or in the
immediate vicinity of, the premises as they
seek to enter or leave.



2.5

2.6

2.7

2.8

Licence conditions should not replicate
licensing offences that are set out in the 2003
Act. For example, a condition that states that
a licence holder shall not permit drunkenness
and disorderly behaviour on his premises
would be superfluous because this is already

a criminal offence. A condition that states that
a licence holder shall not permit the sale of
controlled drugs on the premises would be
similarly superfluous.

Conditions are best targeted on deterrence and
preventing crime and disorder. For example,
where there is good reason to suppose that
disorder may take place, the presence of
closed-circuit television cameras both inside
and immediately outside the premises can
actively deter disorder, nuisance and anti-social
behaviour and crime generally. Some licensees
may wish to have cameras on their premises
for the protection of their own staff and for
the prevention of crime directed against the
business itself or its customers. But any
condition may require a broader approach,

and it may be necessary to ensure that the
precise location of cameras is set out on plans
to ensure that certain areas are properly
covered and there is no subsequent dispute
over the terms of the condition.

Similarly, the provision of requirements for
door supervision may be necessary to ensure
that people who are drunk or drug dealers or
carrying firearms do not enter the premises,
reducing the potential for crime and disorder,
and that the police are kept informed.

Text and radio pagers allow premises licence
holders, designated premises supervisors and
managers of premises and clubs to

communicate instantly with the local police
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2.10

and facilitate a rapid response to any disorder
which may be endangering the customers and
staff on the premises. The Secretary of State
recommends that text or radio pagers should
be considered appropriate necessary conditions
for public houses, bars and nightclubs
operating in city and town centre leisure areas
with a high density of licensed premises.

Some conditions primarily focused on the
prevention of crime and disorder will also
promote other licensing objectives. For example,
a condition requiring that all glasses used on
the premises for the sale of alcoholic drinks
should be made of plastic or toughened glass
or not allowing bottles to pass across a bar
may be necessary to prevent violence by
denying assailants suitable weapons, but may
also benefit public safety by minimising the
injury done to victims when such assaults take
place (for example, facial injuries resulting
from broken glass).

A condition must also be capable of being met.
For example, while beer glasses may be
available in toughened glass, wine glasses may
not. Licensing authorities should carefully
consider conditions of this kind to ensure that
they are not only necessary but both practical
and achievable.

Similarly, although most commonly made a
condition of a licence on public safety grounds,
licensing authorities should also consider
conditions which set capacity limits for licensed
premises or clubs where it may be necessary
to prevent overcrowding likely to lead to
disorder and violence. If such a condition is
considered necessary, the licensing authority
should consider whether door supervisors are
needed to control numbers.

19
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2.14
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In the context of crime and disorder and public
safety, the preservation of order on premises
may give rise to genuine concerns about the
competency of the management team charged
with the maintenance of order. This may occur,
for example, on premises where there are very
large numbers of people and alcohol is
supplied for consumption, or in premises where
there are public order problems.

The designated premises supervisor is the key
person who will usually be charged with day
to day management of the premises by the
premises licence holder, including the
prevention of disorder. However, conditions
relating to the management competency of
designated premises supervisors should not
normally be attached to premises licences.

A condition of this kind could only be justified
as necessary in rare circumstances where it
could be demonstrated that in the
circumstances associated with particular
premises, poor management competency
could give rise to issues of crime and disorder
and public safety.

It will normally be the responsibility of the
premises licence holder as an employer, and
not the licensing authority, to ensure that the
managers appointed at the premises are
competent and appropriately trained and
licensing authorities must ensure that they do
not stray outside their powers and duties
under the 2003 Act. This is important to ensure
the portability of the personal licence and the
offences set out in the 2003 Act ensure, for
example, that the prevention of disorder is in
sharp focus for all such managers, licence
holders and clubs.

2.15

2.16

2.17

Communications between the managers of the
premises and the police can also be crucial in
preventing crime and disorder. Involvement by
operators and managers in voluntary schemes
and initiatives may be particularly valuable.
Conditions requiring dedicated text or pager
links between management teams and local
police stations can provide early warning of
disorder and also can be used to inform other
licence holders that a problem has arisen in
the area generally. For example, where a gang
of youths is causing problems in one public
house and their eviction will only result in
them going on elsewhere to cause problems
on other premises, there is advantage in
communication links between the police and
other licensed premises and clubs.

However, while this may be necessary and
effective in certain parts of licensing authority
areas, it may be less effective or even
unnecessary in others. Police views on such
matters should be given considerable weight
and licensing authorities must remember that
only necessary conditions, which are within the
control of the licence holder or club, may be
imposed.

The Indecent Displays Act 1981 prohibits the
public display of indecent matter, subject to
certain exceptions. It should not therefore be
necessary for any conditions to be attached to
licences or certificates concerning such
displays in or outside the premises involved.
For example, the display of advertising material
on or immediately outside such premises is
regulated by this legislation. Similarly, while
conditions relating to public safety in respect
of dancing may be necessary in certain
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circumstances, the laws governing indecency 2.20
and obscenity are adequate to control adult
entertainment involving striptease and lap-
dancing which goes beyond what is lawful.
Accordingly, conditions relating to the content
of such entertainment which have no
relevance to crime and disorder, public safety,
public nuisance or the protection of children
from harm could not be justified. In this
context, however, it should be noted that it is
in order for conditions relating to the exclusion
of minors or the safety of performers to be
included in premises licence or club premises
certificate conditions where necessary. The
Local Government (Miscellaneous Provisions)
Act 1982 insofar as its adoptive provisions
relate to sex establishments — sex shops, sex
cinemas and in London sex encounter
establishments — also remains in force.

2.21

Guidance to the police on powers to close
premises (formerly Chapter 11 of this
Guidance) can now be found on the DCMS
website at www.culture.gov.uk.

PUBLIC SAFETY

2.19

. . - . 2.22
Licensing authorities and responsible

authorities should note that the public safety
objective is concerned with the physical safety
of the people using the relevant premises and
not with public health, which is dealt with in
other legislation. There will of course be
occasions when a public safety condition could
incidentally benefit health, but it should not be
the purpose of the condition as this would be
ultra vires the 2003 Act. Accordingly,
conditions should not be imposed on a
premises licence or club premises certificate
which relate to cleanliness or hygiene.

2.23

From 1 October 2006 the Regulatory Reform
(Fire Safety) Order 2005 (‘the Fire Safety
Order’) replaced previous fire safety legislation.
As such any fire certificate issued under the
Fire Precautions Act 1971 will have ceased to
have effect. Licensing authorities should note
that under article 43 of the Fire Safety Order
any conditions imposed by the licensing
authority that relate to any requirements or
prohibitions that are or could be imposed by
the Order automatically cease to have effect,
without the need to vary the licence.

This means that licensing authorities should
not seek to impose fire safety conditions
where the Order applies.

The exception to this will be in cases where
the licensing authority and the enforcing
authority for the fire safety order are one and
the same body. For example, designated
sports-grounds and stands where local
authorities enforce the fire safety order. In such
circumstances fire safety conditions should not
be set in new licences, but conditions in
existing licences will remain in force and be
enforceable by the licensing authority.

The Fire Safety Order applies in England and
Wales. It covers ‘general fire precautions’ and
other fire safety duties which are needed to
protect ‘relevant persons’ in case of fire in and
around ‘most premises’. The Order requires fire
precautions to be put in place ‘where necessary’
and to the extent that it is reasonable and
practicable in the circumstances of the case.

Responsibility for complying with the Order
rests with the ‘responsible person’, which may
be the employer, or any other person or people
who may have control of the premises. Each
responsible person must carry out a fire risk
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2.24

2.25

2.26

22

assessment which must focus on the safety in
case of fire for all ‘relevant persons’. The fire
risk assessment is intended to identify risks
that can be removed or reduced and to decide
the nature and extent of the general fire
precautions that need to be taken including,
where necessary, capacity limits.

The local fire and rescue authority will enforce
the Order in most premises and have the power
to inspect the premises to check the responsible
person is complying with their duties under the
Order. They will look for evidence that the
responsible person has carried out a suitable
fire risk assessment and acted upon the
significant findings of that assessment. If the
enforcing authority is dissatisfied with the
outcome of a fire risk assessment or the action
taken, they may issue an enforcement notice
that requires the responsible person to make
certain improvements or, in extreme cases,
issue a prohibition notice that restricts the

use of all or part of the premises until
improvements are made.

Further information and guidance about the
Order and fire safety legislation is available
from the Communities and Local Government
website www.communities.gov.uk/fire.

Where there is a requirement in other
legislation for premises open to the public or
for employers to possess certificates attesting
to the safety or satisfactory nature of certain
equipment or fixtures on the premises, it
would be unnecessary for a licensing condition
to require possession of such a certificate.
However, it would be permissible to require

as a condition of a licence or certificate,

if necessary, checks on this equipment to

be conducted at specified intervals and for
evidence of these checks to be retained by the

2.27

2.28

premises licence holder or club provided this
does not duplicate or gold-plate a requirement
in other legislation. Similarly, it would be
permissible for licensing authorities, if they
receive relevant representations from
responsible authorities or interested parties,
to attach conditions which require equipment
of particular standards to be maintained on
the premises. Responsible authorities — such
as health and safety authorities — should
therefore make clear their expectations in this
respects to enable prospective licence holders
or clubs to prepare effective operating
schedules and club operating schedules.

“Safe capacities” should only be imposed
where necessary for the promotion of public
safety or the prevention of disorder on the
relevant premises. For example, if a capacity
has been imposed through other legislation,

it would be unnecessary to reproduce it in a
premises licence. Indeed, it would also be
wrong to lay down conditions which conflict
with other legal requirements. However, if no
safe capacity has been imposed through other
legislation, a responsible authority may
consider it necessary for a new capacity to

be attached to the premises which would
apply at any material time when the licensable
activities are taking place and make
representations to that effect. For example,

in certain circumstances, capacity limits may
be necessary in preventing disorder, as
overcrowded venues can increase the risks

of crowds becoming frustrated and hostile.

As noted above, a capacity limit should not be
imposed as a condition of the licence on fire
safety grounds (unless the licensing authority
and the enforcing authority for fire safety
purposes are the same) since, under article 43
of the Fire Safety Order, it would have no
effect and so would not be enforceable.
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2.30

The special provisions made for dancing,
amplified and unamplified music in section
177 of the 2003 Act apply only to premises
with a “permitted capacity” of not more than
200 persons. In this context, the capacity must
be where the fire and rescue authority has
made a recommendation on the capacity of
the premises under the Fire Safety Order.

For any application for a premises licence or
club premises certificate for premises without
an existing permitted capacity where the
applicant wishes to take advantage of the
special provisions set out in section 177 of

the 2003 Act, the applicant should conduct
their own risk assessment as to the appropriate
capacity of the premises. They should send
their recommendation to the fire and rescue
authority who will consider it and then decide
what the “permitted capacity” of those
premises should be.

Whilst the Cinematograph (Safety) Regulations
1955 (S.I 1995/1129) which contained a
significant number of regulations in respect of
fire safety provision at cinemas, no longer
apply, applicants taking advantage of the
“grandfather rights” pursuant to Schedule 8 to
the 2003 Act will have been subject to
conditions which re-state those regulations in
their new premises licence or club premises
certificate. Any holders of a converted licence
seeking to remove these conditions and reduce
the regulatory burden on them (to the extent
to which that can be done while still promoting
the licensing objectives), would need to apply
to vary their converted licences or certificates.
When considering variation applications or
applications for new licences, licensing
authorities and responsible authorities should
recognise the need for steps to be taken to
assure public safety at these premises in the
absence of the 1995 Regulations.
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2.31

Public safety includes the safety of performers
appearing at any premises.

PUBLIC NUISANCE

2.32

2.33

2.34

The 2003 Act requires licensing authorities
(following receipt of relevant representations)
and responsible authorities, through
representations, to make judgements about
what constitutes public nuisance and what is
necessary to prevent it in terms of conditions
attached to specific premises licences and club
premises certificates. It is therefore important
that in considering the promotion of this
licensing objective, licensing authorities and
responsible authorities focus on impacts of the
licensable activities at the specific premises on
persons living and working (including doing
business) in the vicinity that are
disproportionate and unreasonable. The issues
will mainly concern noise nuisance, light
pollution, noxious smells and litter.

Public nuisance is given a statutory meaning in
many pieces of legislation. It is however not
narrowly defined in the 2003 Act and retains
its broad common law meaning. It is important
to remember that the prevention of public
nuisance could therefore include low-level
nuisance perhaps affecting a few people living
locally as well as major disturbance affecting
the whole community. It may also include in
appropriate circumstances the reduction of the
living and working amenity and environment
of interested parties (as defined in the 2003
Act) in the vicinity of licensed premises.?

Conditions relating to noise nuisance will

normally concern steps necessary to control
the levels of noise emanating from premises.
This might be achieved by a simple measure
such as ensuring that doors and windows are

2 It should also be noted in this context that it remains an offence under
the 2003 Act to sell or supply alcohol to a person who is drunk. 23
This is particularly important because of the nuisance and anti-social
behaviour which can be provoked after leaving licensed premises.
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2.36
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kept closed after a particular time in the
evening to more sophisticated measures like
the installation of acoustic curtains or rubber
speaker mounts. Any conditions necessary to
promote the prevention of public nuisance
should be tailored to the style and
characteristics of the specific premises.
Licensing authorities should be aware of the
need to avoid unnecessary or disproportionate
measures that could deter events that are
valuable to the community, such as live music.
Noise limiters, for example, are very expensive
to purchase and install and are likely to be a
considerable burden for smaller venues.

As with all conditions, it will be clear that
conditions relating to noise nuisance may not
be necessary in certain circumstances where
the provisions of the Environmental Protection
Act 1990, the Noise Act 1996, or the Clean
Neighbourhoods and Environment Act 2005
adequately protect those living in the vicinity
of the premises. But as stated earlier in this
Guidance, the approach of licensing authorities
and responsible authorities should be one of
prevention and when their powers are engaged,
licensing authorities should be aware of the
fact that other legislation may not adequately
cover concerns raised in relevant
representations and additional conditions may
be necessary.

Where applications have given rise to
representations, any necessary and appropriate
conditions should normally focus on the most
sensitive periods. For example, music noise
from premises usually occurs from mid-
evening until either late evening or early
morning when residents in adjacent properties
may be attempting to go to sleep or are
sleeping. In certain circumstances, conditions

2.37

2.38

2.39

2.40

relating to noise in the immediate vicinity
of the premises may also prove necessary to
address any disturbance anticipated as
customers enter and leave.

Measures to control light pollution will also
require careful thought. Bright lighting outside
premises considered necessary to prevent
crime and disorder may itself give rise to light
pollution for some neighbours. Applicants,
licensing authorities and responsible
authorities will need to balance these issues.

In the context of preventing public nuisance,

it is again essential that conditions are focused
on measures within the direct control of the
licence holder or club. Conditions relating to
public nuisance caused by the anti-social
behaviour of customers once they are beyond
the control of the licence holder, club or
premises management cannot be justified and
will not serve to promote the licensing
objectives.

Beyond the vicinity of the premises, these are
matters for personal responsibility of
individuals under the law. An individual who
engages in anti-social behaviour is accountable
in their own right. However, it would be
perfectly reasonable for a licensing authority
to impose a condition, following relevant
representations, that requires the licence holder
or club to place signs at the exits from the
building encouraging patrons to be quiet until
they leave the area and to respect the rights of
people living nearby to a peaceful night.

The cumulative effects of litter in the vicinity
of premises carrying on licensable activities
can cause public nuisance. For example, it may
be appropriate and necessary for a condition of



a licence to require premises serving customers
from take-aways and fast food outlets from
11.00pm to provide litter bins in the vicinity
of the premises in order to prevent the
accumulation of litter. Such conditions may

be necessary and appropriate in circumstances
where customers late at night may have been
consuming alcohol and be inclined to
carelessness and anti-social behaviour.

PROTECTION OF CHILDREN
FROM HARM

2.41

2.42
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The protection of children from harm includes
the protection of children from moral,
psychological and physical harm, and this
would include the protection of children from
too early an exposure to strong language and
sexual expletives, for example, in the context
of film exhibitions or where adult
entertainment is provided.

However, in the context of many licensed
premises such as pubs, restaurants, café bars
and hotels, it should be noted that the
Secretary of State recommends that the
development of family-friendly environments
should not be frustrated by overly restrictive
conditions in relation to children.

The Secretary of State intends that the
admission of children to premises holding a
premises licence or club premises certificate
should normally be freely allowed without
restricting conditions unless the 2003 Act itself
imposes such a restriction or there are good
reasons to restrict entry or to exclude children
completely. Licensing authorities, the police
and other authorised persons should focus on
enforcing the law concerning the consumption
of alcohol by minors.
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2.44  Conditions relating to the access of children

2.45

which are necessary to protect them from
harm are self evidently of great importance.
As mentioned in connection with statements
of licensing policy in Chapter 13 of this
Guidance, issues will arise about the access
of children in connection with premises:

+ where adult entertainment is provided;

+ where a member or members of the current
management have been convicted for
serving alcohol to minors or with a
reputation for allowing underage drinking
(other than in the context of the exemption
in the 2003 Act relating to 16 and 17 year
olds consuming beer, wine and cider in the
company of adults during a table meal);

+ where it is known that unaccompanied
children have been allowed access;

+ where requirements for proof of age cards
or other age identification to combat the
purchase of alcohol by minors is not the norm;

- with a known association with drug taking
or dealing;

- where there is a strong element of gambling
on the premises (but not small numbers of
cash prize machines);

+ where the supply of alcohol for consumption
on the premises is the exclusive or primary
purpose of the services provided at the
premises.

It is also possible that activities, such as adult
entertainment, may take place at certain times
on premises but not at other times. For
example, premises may operate as a café bar
during the day providing meals for families but
also provide entertainment with a sexual
content after 8.00pm. Such trading practices
should be obvious from the operating schedule
or club operating schedule provided with the
relevant application allowing the framing of an
appropriate, time-limited condition.
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Similarly, gambling may take place in part of
a leisure centre but not in other parts of those
premises. This means that the access of
children will need to be carefully considered
by applicants, licensing authorities and
responsible authorities. In many respects, it
should be possible to rely on the discretion
and common sense of licence and certificate
holders. However, licensing authorities and
responsible authorities should still expect
applicants when preparing an operating
schedule or club operating schedule to state
their intention to exercise discretion and where
they are necessary, to set out the steps to be
taken to protect children from harm when on
the premises.

Conditions, where they are necessary, should
reflect the licensable activities taking place on
the premises and can include:

- where alcohol is sold, requirements for the
production of proof of age cards or other
age identification before sales are made, to
ensure that sales are not made to
individuals under 18 years (whether the age
limit is 18 or 16 as in the case of the
consumption of beer, wine and cider in the
company of adults during a table meal);

« restrictions on the hours when children
may be present;

+ restrictions on the presence of children
under certain ages when particular specified
activities are taking place;

+ restrictions on the parts of the premises to
which children may have access;

« age restrictions (below 18);

« restrictions or exclusions when certain
activities are taking place;

+ requirements for accompanying adult
(including for example, a combination of

2.48

2.49

2.50

requirements which provide that children
under a particular age must be accompanied
by an adult); and

+ full exclusion of people under 18 from the
premises when any licensable activities are
taking place

The Secretary of State considers that
representations made by the child protection
bodies and the police in respect of individual
applications should be given considerable
weight when they address necessary issues
regarding the admission of children.

The 2003 Act provides that where a premises
licence or club premises certificate authorises
the exhibition of a film, it must include a
condition requiring the admission of children
to films to be restricted in accordance with
recommendations given either by a body
designated under section 4 of the Video
Recordings Act 1984 specified in the licence
(the British Board of Film Classification is
currently the only body which has been so
designated) or by the licensing authority itself.
Further details are given in Chapter 10.

The admission of children to theatres, as with
other licensed premises, should not normally
be restricted. However, theatres may present a
range of diverse activities. The admission of
children to the performance of a play should
normally be at the discretion of the licence
holder and no condition restricting their access
to plays should be attached. However, theatres
may also present a wide range of
entertainment including, for example, variety
shows incorporating adult entertainment. A
condition restricting the admission of children
in such circumstances may be necessary.
Entertainments may also be presented at
theatres specifically for children. It may be
necessary to consider whether a condition
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should be attached to a premises licence or
club premises certificate which requires the
presence of a sufficient number of adult staff
on the premises to ensure the well being of the
children during any emergency.

Offences relating to the sale and supply of
alcohol to children

2.57 Licensing authorities are expected to maintain
close contact with the police, young offenders’
teams and trading standards officers (who can
carry out test purchases under s.154 of the
Act) about the extent of unlawful sales and
consumption of alcohol by minors and to be
involved in the development of any strategies
to control or prevent these unlawful activities
and to pursue prosecutions. For example,
where as a matter of policy, warnings are given
to retailers prior to any decision to prosecute
in respect of an offence, it is important that
each of the enforcement arms should be aware
of the warnings each of them has given.
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3. Licensable activities

SUMMARY

3.1 A premises licence authorises the use of any
premises (which is defined in the Act as a
vehicle, vessel or moveable structure or any
place or a part of any premises) for licensable
activities described and defined in section 1 (1)
of and Schedules 1 and 2 to the 2003 Act.

The licensable activities are:

+ the sale by retail of alcohol;

+ the supply of alcohol by or on behalf of a club
to, or to the order of, a member of the club;

+ the provision of regulated entertainment; and

+ the provision of late night refreshment.

WHOLESALE OF ALCOHOL

3.2  The wholesale of alcohol to the general public
was not licensable prior to the coming into
force of the 2003 Act. Licensing authorities will
want to have particular regard to the definition
of “sale by retail” given in section 192 of the
2003 Act. This section makes clear that to be
excluded from the meaning of “sale by retail”

a sale must be:

+ made from premises owned by the person
making the sale, or occupied under a lease
with security of tenure, and

« for consumption off the premises.
3.3 In addition, to be excluded, they must be sales
which are made to:

+ traders for the purpose of their trade
(including, for example, another wholesaler);

+ holders of club premises certificates,
premises licences, or personal licences; or

+ premises users who have given temporary
event notices in order to make sales.
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3.4  However, any other sale made to a member
of the public in wholesale quantities is a
licensable activity and subject to the
provisions of the 2003 Act. This affects many
wholesale businesses, cash and carries and
bonded warehouses across England and Wales.

3.5 If an employee were buying alcohol as an
“agent” for their employer and for the
purposes of their employer’s trade (i.e. selling
alcohol), this could be treated as a sale to a
trader. If, however, an employee were buying
for their own consumption, this would be a
retail sale, and would require a licence.

INTERNET AND MAIL ORDER SALES

3.6 The place where the sale of alcohol takes place
may be different to the place from which it is
appropriated to the contract, i.e. specifically
and physically selected for the particular
purchaser. Section 190 provides that the sale
of alcohol is to be treated as taking place
where the alcohol is appropriated to the
contract and this will be the premises that
needs to be licensed. So, for example, a call
centre receiving orders for alcohol would not
need a licence, but the warehouse where the
alcohol is stored and specifically selected for,
and despatched to, the purchaser would need
to be licensed.

3.7  Insuch circumstances a licensing authority will

wish to carefully consider the distance selling
supply chain in deciding where the alcohol is
appropriated to the contract. Any premises
where alcohol is supplied under a premises
licence must have a designated premises
supervisor. This will normally be the person

in charge of the day to day running of the
premises, and they will need to hold a



‘personal licence’. In addition to this, all sales
of alcohol must be made or authorised by a

personal licence holder (see paragraphs 10.48 —

10.53 of this Guidance).

REGULATED ENTERTAINMENT

3.8

Schedule 1 to the 2003 Act (Annex A), sets out
what activities are regarded as the provision of
regulated entertainment (entertainment and
entertainment facilities) and those which are
not and are therefore exempt from the
regulated entertainment aspects of the
licensing regime (including incidental music —
see 3.20-3.23 below).

ENTERTAINMENT

3.9

Subject to the conditions, definitions and the
exemptions in Schedule 1, the types of
entertainment regulated by the 2003 Act are:

+ a performance of a play;
+ an exhibition of a film;
+ an indoor sporting event;

+ a boxing or wrestling entertainment;
(indoor and outdoor)

+ a performance of live music;
+ any playing of recorded music;
« a performance of dance;

+ entertainment of a similar description to
that falling within the performance of live
music, the playing of recorded music and
the performance of dance.

but only where the entertainment takes place in the
presence of an audience and is provided at least
partly to entertain that audience.
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ENTERTAINMENT FACILITIES

3.10

3.11

3.12

Subject to the conditions, definitions and the
exemptions in Schedule 1, entertainment
facilities means facilities for enabling persons
to take part in entertainment consisting of:

making music;
- dancing;

+ entertainment of a similar description to
making music or for dancing.

These facilities must be provided for the use of
and to entertain customers. Entertainment
facilities include, for example:

+ a karaoke machine provided for the use of
and entertainment of customers in a public
house;

- a dance floor provided for use by the public
in a nightclub;

musical instruments made available for use
by the public to entertain others at licensed
premises.

In carrying out their functions, licensing
authorities will need to consider whether an
activity constitutes the provision of regulated
entertainment. The following activities, for
example, are not regulated entertainment:

+ education — teaching students to perform
music or to dance;

- activities which involve participation as acts
of worship in a religious context;

+ the demonstration of a product — for
example, a guitar — in a music shop; or

+ the rehearsal of a play or rehearsal of a
performance of music to which the public
are not admitted.
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3.13

3.14

Much of this involves the simple application of
common sense and this Guidance cannot give
examples of every eventuality or possible
activity. It is only when a licensing authority

is satisfied that activities are entertainment

or the provision of entertainment facilities that
it should go on to consider the qualifying
conditions, definitions and exemptions in
Schedule 1 to see if a provision of regulated
entertainment is involved and, as a result,

if there is a licensable activity to be governed
by the provisions of the 2003 Act.

There are a number of other entertainments,
which are not themselves licensable activities,
for which live or recorded music may be
incidental to the main attraction or
performance and therefore not licensable (see
below). For example, stand-up comedy is not a
licensable activity and musical accompaniment
incidental to the main performance would not
make it a licensable activity.

PUB GAMES

3.15

30

Games commonly played in pubs and social
and youth clubs like pool, darts, table tennis
and billiards may fall within the definition of
indoor sports in Schedule 1, but normally they
would not be played for the entertainment of
spectators but for the private enjoyment of the
participants. As such, they would not normally
constitute the provision of regulated
entertainment, and the facilities provided (even
if a pub provides them with a view to profit) do
not fall within the limited list of entertainment
facilities in that Schedule (see paragraph 3.10
above). It is only when games take place in the
presence of an audience and are provided to, at
least in part, entertain that audience, for
example, a darts championship competition,
that the activity would become licensable.

PRIVATE EVENTS

3.16

3.17

3.18

Entertainment at a private event to which the
public are not admitted becomes regulated
entertainment and therefore licensable, only if
it is provided for consideration and with a view
to profit. So, for instance, a charge made to
people attending a private event to cover the
costs of the entertainment, and for no other
purpose, would not make the entertainment
licensable. The fact that a profit might
inadvertently be made would be irrelevant as
long as there had not been an intention to
make a profit.

Schedule 1 to the 2003 Act also makes it clear
that before entertainment or entertainment
facilities are regarded as being provided for
consideration, a charge has to be made by, or
on behalf of, a person concerned with:

+ the organisation or management of the
entertainment; or

+ the organisation or management of the
facilities who is also concerned with the
entertainment;

and paid by or on behalf of some or all of the
persons for whom the entertainment/facilities
are, provided.

This means that a private event for invited
guests held in a hired private room with a live
band and dancing and no charge for admission
intended to make a profit is not a regulated
entertainment unless the person who hires out
the room (for example, the owner of the house
in which the room is situated) is also involved
in the organisation or management of the
entertainment. An owner may become so
involved by, for example, hiring a dancefloor,
sound equipment and/or smoke machine along
with the room, or by arranging for a D) or band
to play at the event. In this case, the provision
by the owner of the room (and any other



3.19

entertainment facilities they provide) for a
charge and with a view to profit will itself be
a provision of regulated entertainment.

By contrast, if the owner simply hires out the
room for an event and is not further involved
with the entertainment at the event, they will
not be providing a regulated entertainment,
and the event would need to be looked at
separately from the hire of the room in order
to determine whether it was itself an instance
of regulated entertainment.

Similarly, a party organised in a private house
by and for friends, (and not open to the public)
with music and dancing, and where a charge or
contribution is made solely to cover the costs
of the entertainment and not with a view to
profit would not be an instance of regulated
entertainment. In the same vein, any charge
made by musicians or other performers or their
agents to the organiser of a private event does
not of itself make that entertainment
licensable unless the guests attending are
themselves charged for the entertainment with
a view to achieving a profit.3

INCIDENTAL MUSIC

3.20

3.21

The incidental performance of live music and
incidental playing of recorded music may not
be regarded as the provision of regulated
entertainment activities under the 2003 Act in
certain circumstances. This is where they are
incidental to another activity which is not
itself entertainment or the provision of
entertainment facilities. This exemption does
not extend to the provision of other forms of
regulated entertainment.

Whether or not music of this kind is
“incidental” to other activities is expected to
be judged on a case by case basis and there is

3 Entertainment facilities falling within paragraph 1(2)(b) of
Schedule 1 of the Act (club premises) are not covered by this section
of the Guidance.
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3.22

3.23

no definition in the 2003 Act. It will ultimately
be for the courts to decide whether music is
“incidental” in the individual circumstances of
any case.

The operator of the premises concerned must
first decide whether or not they need a
premises licence. In considering whether or
not music is incidental, one factor will be
whether or not, against a background of the
other activities already taking place, the
addition of music will create the potential

to undermine the four licensing objectives

of the Act. Other factors might include some
or all of the following:

+ |s the music the main, or one of the main,
reasons for people attending the premises?

+ Is the music advertised as the main
attraction?

+ Does the volume of the music disrupt or
predominate over other activities or could it
be described as ‘background’ music?

Conversely, factors which would not normally
be relevant include:

+ Number of musicians, e.g. an orchestra may
provide incidental music at a large exhibition.

+ Whether musicians are paid.
+ Whether the performance is pre-arranged.

+ Whether a charge is made for admission to
a premises.

Stand-up comedy is not regulated
entertainment and musical accompaniment
incidental to the main performance would not
make it a licensable activity. But there are
likely to be some circumstances which occupy
a greyer area. In cases of doubt, operators
should seek the advice of the licensing
authority, particularly with regard to their
policy on enforcement.
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SPONTANEOUS MUSIC, SINGING
AND DANCING

3.24

The spontaneous performance of music, singing
or dancing does not amount to the provision of
regulated entertainment and is not a licensable
activity. The relevant part of the 2003 Act to
consider in this context is paragraph 1(3) of
Schedule 1 to the Act. This states that the
second condition which must apply before an
activity constitutes the provision of regulated
entertainment is that the premises (meaning
“any place”) at which the entertainment is, or
entertainment facilities are, provided are made
available for the purpose, or purposes which
include the purpose, of enabling the
entertainment concerned to take place.

In the case of genuinely spontaneous music
(including singing) and dancing, the place
where the entertainment takes place will not
have been made available to those taking part
for that purpose.

SMALL VENUES PROVIDING DANCING
AND AMPLIFIED OR UNAMPLIFIED MUSIC

3.25

3.26

32

In addition, section 177 of the 2003 Act
applies to suspend most licensing conditions
relating to music entertainment in certain
small venues when the conditions specified in
the licence are met. The section is directed at
premises with a capacity of 200 or less and
which are licensed for the provision of music
entertainment such as, for example, some pubs
with entertainment licences. A detailed
description of section 177 follows below.

Subsections (1) and (2) of section 177 of the
2003 Act provide that where,

+ a premises licence or club premises
certificate authorises the supply of alcohol
for consumption on the premises and the
provision of “music entertainment” (live

3.27

3.28

music or dancing or facilities enabling
people to take part in those activities),

+ the relevant premises are used primarily for
the supply of alcohol for consumption on
the premises, and

+ the premises have a permitted capacity limit
of not more than 200 persons (see
paragraph 2.29).

any conditions relating to the provision of the
music entertainment imposed on the premises
licence or club premises certificate by the
licensing authority, other than those set out by
the licence or certificate which are consistent
with the operating schedule, will be suspended
except where, under subsection (5), they were
imposed as being necessary for public safety or
the prevention of crime and disorder or both.

Examples of premises used “primarily” for the
supply of alcohol for consumption on the
premises would include some public houses
and some qualifying club premises, but would
not normally include, for example, a restaurant.

In addition, subsection (4) of section 177
provides that where

+ a premises licence or club premises
certificate authorises the provision of music
entertainment, and

+ the premises have a permitted capacity limit
of not more than 200 persons

then, during the hours of 8am and midnight, if
the premises are being used for the provision
of unamplified live music or facilities enabling
people to take part in such entertainment, but
no other type of regulated entertainment, any
conditions imposed on the licence by the
licensing authority, again other than those
which are consistent with the operating
schedule, which relate to the provision of that
music entertainment will be suspended.



3.29

3.30

3.31

The “unamplified” music exemption covers any
premises appropriately licensed, including, for
example restaurants.

The area to which the 200 “permitted capacity
limit” applies concerns the area covered by the
terms of the premises licence or club premises
certificate. In this context, the capacity must
be where the fire and rescue authority has
made a recommendation on the capacity of
the premises under the Fire Safety Order (see
paragraph 2.29). The permitted capacity limit is
only applicable to part of the premises where
that part has been separately and accordingly
licensed.

Section 177 can be disapplied in relation to any
condition of a premises licence or club premises
certificate following a review of the licence or
certificate. This means that conditions attached
to the existing premises licence relating to the
provision of music entertainment can be given
effect at the relevant times or that new
conditions may also be imposed as an
outcome of the review process.

LATE NIGHT REFRESHMENT

3.32

3.33

Schedule 2, (Annex B) sets out what activities
are regarded as the provision of late night
refreshment and those which are not and are
therefore exempt from the late night
refreshment aspects of the licensing regime.

Schedule 2 to the 2003 Act provides a definition
of what constitutes the provision of late night
refreshment. It involves only the supply of ‘hot
food and hot drink’. For example, shops, stores
and supermarkets selling cold food and cold
drink that is immediately consumable from
11.00pm are not licensable as providing late
night refreshment. The legislation impacts on
those premises such as night cafés and take
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3.34

3.35

3.36

3.37

away food outlets where people may gather at
any time from 11.00pm and until 5.00am with
the possibility of disorder and disturbance. In
this case, supply takes place when the hot food
or hot drink is given to the customer, not when
it is paid for. For example, when a table meal is
served in a restaurant or when a takeaway is
handed to a customer over the counter.

Some premises provide hot food or hot drink
between 11.00pm and 5.00am by means of
vending machines established on the premises
for that purpose. The supply of hot drink by a
vending machine is not a licensable activity
and is exempt under the 2003 Act so long as
the public have access to and can operate the
machine without any involvement of the staff.

However, this exemption does not apply to hot
food. Premises supplying hot food for a charge
by vending machine are licensable if the food
has been heated on the premises, even though
no staff on the premises may have been
involved in the transaction.

It is not expected that the provision of late
night refreshment as a secondary activity in
licensed premises open for other purposes such
as public houses, cinemas or nightclubs or
casinos should give rise to a need for
significant additional conditions. The Secretary
of State considers that the key licensing
objectives in connection with late night
refreshment are the prevention of crime and
disorder and public nuisance, and it is expected
that both will normally have been adequately
covered in the conditions relating to the other
licensable activities on such premises.

The supply of hot drink which consists of or
contains alcohol is exempt under the 2003 Act
as late night refreshment because it is caught
by the provisions relating to the sale or supply
of alcohol.
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3.38

3.39

34

The supply of hot food or hot drink free of
charge is not a licensable activity. However,
where any charge is made for either admission
to the premises or for some other item in
order to obtain the hot food or hot drink, this
will not be regarded as “free of charge”.
Supplies by a registered charity or anyone
authorised by a registered charity are also
exempt. Similarly, supplies made on vehicles —
other than when they are permanently or
temporarily parked — are also exempt.

Supplies of hot food or hot drink from
11.00pm are exempt from the provisions

of the 2003 Act if there is no admission to
the public to the premises involved and they
are supplies to:

-+ a member of a recognised club supplied by
the club;

- persons staying overnight in a hotel, guest
house, lodging house, hostel, a caravan or
camping site or any other premises whose
main purpose is providing overnight
accommodation.

+ an employee supplied by a particular
employer (eg. a staff canteen).

+ a person who is engaged in a particular
profession or who follows a particular
vocation (eg. a tradesman carrying out work
at particular premises).

- a guest of any of the above.



4. Personal licences
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4.1

This Chapter provides advice about best practice
in administering the process for issuing personal
licences to sell or supply alcohol. It also contains
guidance for decision-making on applications
from community premises (church and village
halls etc.) to disapply the usual mandatory
conditions that relate to personal licences and
Designated Premises Supervisors (DPSs).

REQUIREMENTS FOR A PERSONAL
LICENCE

4.2

The sale and supply of alcohol, because of its
impact on the wider community and on crime
and anti-social behaviour, carries with it greater
responsibility than the provision of regulated
entertainment and late night refreshment. This
is why individuals who may be engaged in
making and authorising the sale and supply of
alcohol require a personal licence. Not every
person retailing alcohol at premises licensed for
that purpose needs to hold a personal licence,
but every sale or supply of alcohol must be at
least authorised by such a licence holder (see
paragraphs 10.48 -10.53 of this Guidance). The
only exception is for community premises in
respect of which a successful application has
been made to disapply the usual mandatory
conditions set out in sections 19(2) and 19(3)
of the 2003 Act. (Guidance on such
applications is set out in paragraphs 4.32 to
4.47 of this Guidance). Any premises where the
personal licence holder requirements do apply
at which alcohol is sold or supplied may
employ one or more such licence holders. For
example, there may be one owner or senior
manager and several junior managers holding a
personal licence.

WHO CAN APPLY?

43

4.4

In the case of an application for a personal
licence under Part 6 of the 2003 Act, the
requirements are that the applicant:

+ must be aged 18 or over;

+ possesses a licensing qualification accredited
by the Secretary of State (or one which is
certified as if it is such a qualification or is
considered equivalent) or is a person as
prescribed by the Secretary of State by
regulations,

+ must not have forfeited a personal licence
within five years of their application;

+ has paid the appropriate fee to the licensing
authority,

and that the police:

- have not given an objection notice about
the grant of a personal licence following
notification of any unspent relevant offence
or foreign offence, or

+ have given an objection notice because of a
conviction for an unspent relevant offence or
a foreign offence, but the licensing authority
has not considered it necessary to reject the
application on crime prevention grounds.

Any individual may apply for a personal licence
whether or not they are currently employed or
have business interests associated with the use
of the licence. The issues which arise when the
holder of a personal licence becomes
associated with particular licensed premises
and the personal licence holder is specified as
the "designated premises supervisor” for those
premises are dealt with in paragraphs 4.19 —
4.28 below. Licensing authorities may not
therefore take these matters into account when
considering an application for a personal licence.
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CRIMINAL RECORD

4.5

4.6

4.7

36

In the context of applications made under Part
6 of the 2003 Act, the Act itself does not
prescribe how any individual should establish
whether or not they have unspent convictions
for a relevant offence or foreign offence.
Regulations require that, in order to substantiate
whether or not an applicant has a conviction
for an unspent relevant offence, an applicant
must produce a criminal conviction certificate
or a criminal record certificate or the results of
a subject access search of the police national
computer by the National Identification
Service to the licensing authority. This applies
whether or not the individual has been living
for a length of time in a foreign jurisdiction.

It does not follow that such individuals will
not have recorded offences in this country.

All applicants are also required to make a clear
statement as to whether or not they have
been convicted outside England and Wales

of a relevant offence or an equivalent foreign
offence. This applies both to applicants
ordinarily resident in England and Wales and
any person from a foreign jurisdiction. Details
of relevant offences as set out in the 2003 Act
should be appended to application forms for
the information of applicants, together with

a clear warning that making any false
statement is a criminal offence liable to
prosecution. Relevant offences are listed in
Annex C to this Guidance.

Licensing authorities are required to notify
the police when an applicant is found to have
an unspent conviction for a relevant offence
defined in the 2003 Act or for a foreign
offence. The police have no involvement or
locus in such applications until notified by
the licensing authority.

4.8

4.9

4.10

Where an applicant has an unspent conviction
for a relevant or foreign offence, and the police
object to the application on crime prevention
grounds, the applicant is entitled to a hearing
before the licensing authority. If the police do
not issue an objection notice and the
application otherwise meets the requirements
of the 2003 Act, the licensing authority must
grant it.

The Secretary of State recommends that,
where the police have issued an objection
notice, the licensing authority should normally
refuse the application unless there are
exceptional and compelling circumstances
which justify granting it. For example, certain
offences can never become spent. However,
where an applicant is able to demonstrate that
the offence in question took place so long ago
and that they no longer have any propensity to
re-offend, a licensing authority may consider
that the individual circumstances of the case
are so exceptional and compelling and any risk
to the community so diminished that it is right
to grant the application.

If an application is refused, the applicant will
be entitled to appeal against the decision.
Similarly, if the application is granted despite

a police objection notice, the chief officer of
police is entitled to appeal against the licensing
authority’s determination. Licensing authorities
are therefore expected to record in full the
reasons for any decision that they make.



ISSUING OF PERSONAL LICENCES BY
WELSH LICENSING AUTHORITIES

4.11 Licensing authorities in Wales should consider
issuing personal licences in bilingual format, in
line with their own Welsh language schemes.

LICENSING QUALIFICATIONS

4.12 Details of licensing qualifications currently
accredited by the Secretary of State will be
notified to licensing authorities and the details
may be viewed on the DCMS website.

4.13 From time to time, licensing authorities may
also be concerned that documents and
certificates produced as evidence of the
possession of a licensing qualification may be
forged or improperly amended. Contact points
for issuing authorities regarding the possible
forgery of qualifications are also given on the
DCMS website. It also provides information
about the core content of licensing
qualification courses.

RELEVANT LICENSING AUTHORITY

4.14 Personal licences are valid for ten years unless
surrendered or suspended or revoked or
declared forfeit by the courts. Once granted,
the licensing authority which issued the licence
remains the “relevant licensing authority” for it
and its holder, even though the individual may
move out of the area or take employment
elsewhere. The personal licence itself will give
details of the issuing licensing authority.

CHANGES IN NAME OR ADDRESS

4.15 The holder of the licence is required by the
2003 Act to notify the licensing authority of
any changes of name or address. These
changes should be recorded by the licensing
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authority. The holder is also under a duty to
notify any convictions for relevant offences to
the licensing authority and the courts are
similarly required to inform the licensing
authority of such convictions, whether or not
they have ordered the suspension or forfeiture
of the licence. The holder must also notify the
licensing authority of any conviction for a
foreign offence. These measures ensure that a
single record will be held of the holder’s
history in terms of licensing matters.

4.16 Licensing authorities should maintain easily
accessible records and a service which can
advise the police in any area and other
licensing authorities promptly of any details
they require about the holder of the personal
licence in relation to their licensing functions.
The 2003 Act authorises the provision and
receipt of such personal information to such
agencies for the purposes of the Act.

CENTRAL LICENSING REGISTER

4.17 The Government, supported by licensing
authorities, aims to develop a central licensing
register which will, among other things, include
details of all personal licence holders. Future
developments relating to the creation of a
central licensing register will be reported on
the DCMS website.

RENEWAL

4.18 Renewal of the personal licence every ten years
provides an opportunity to ensure that the
arrangements ensuring that all convictions for
relevant and foreign offences have been
properly notified to the relevant licensing
authority have been effective, and that all
convictions have been properly endorsed upon
the licence. It also provides an opportunity to
ensure that the photograph of the holder on the
personal licence is updated to aid identification.
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SPECIFICATION OF NEW DESIGNATED
PREMISES SUPERVISORS

4.19

4.20

4.21

4.22

38

In every premises licensed for the supply of
alcohol, a personal licence holder must be
specified as the ‘designated premises
supervisor’, as defined in the 2003 Act. This will
normally be the person who has been given
day to day responsibility for running the
premises by the premises licence holder. The
only exception is for community premises
which have successfully made an application
to disapply the usual mandatory conditions set
out in sections 19(2) and 19(3) of the 2003
Act. Guidance on such applications is set out in
paragraphs 4.32 to 4.47 of this Guidance.

The Government considers it essential that
police officers, fire officers or officers of the
licensing authority can identify immediately
the designated premises supervisor so that any
problems can be dealt with swiftly. For this
reason, the name of the designated premises
supervisor and contact details must be
specified on the premises licence and this must
be held at the premises and displayed in
summary form.

To specify a new designated premises
supervisor, the premises licence holder —
perhaps a supermarket chain or a pub
operating company — should normally submit
an application to the licensing authority
(which may include an application for
immediate interim effect) with:

+ a form of consent by the individual
concerned to show that they consent to
taking on this responsible role, and

« the relevant part (Part A) of the licence.

If they are applying in writing, they must also
notify the police of the application.

4.23

424

4.25

4.26

4.27

If the application is made electronically via
businesslink or the licensing authority’s own
electronic facility, the licensing authority must
notify the police no later than the first working
day after the application is given.

The premises licence holder must notify the
existing designated premises supervisor

(if there is one) of the application on the same
day as the application is given to the licensing
authority. This requirement applies regardless
of whether the application was given by means
of an electronic facility, or by some other means.

The general guidance in paragraphs 8.27 — 8.35
on electronic applications applies in respect of
new applications.

Only one designated premises supervisor may
be specified in a single premises licence, but a
designated premises supervisor may supervise
more than one premises as long as they are
able to ensure that the four licensing
objectives are properly promoted and the
premises complies with licensing law and
licence conditions.

Where there are frequent changes of
supervisor, the premises licence holder may
submit the form in advance specifying the date
when the new individual will be in post and
the change will take effect.

POLICE OBJECTIONS TO NEW
SUPERVISORS

4.28

The police may object to the designation of a
new premises supervisor where, in exceptional
circumstances, they believe that the
appointment would undermine the crime
prevention objective. The police can object
where, for example, a particular designated
premises supervisor is first appointed or
transfers into particular premises and their



4.29

4.30

presence in combination with particular
premises gives rise to exceptional concerns.

For example, where a personal licence holder
has been allowed by the courts to retain their
licence despite convictions for selling alcohol to
minors (a relevant offence) and then transfers
into premises known for underage drinking.

Where the police do object, the licensing
authority must arrange for a hearing at which
the issue can be considered and both parties
can put their arguments. The 2003 Act
provides that the applicant may apply for the
individual to take up post as designated
premises supervisor immediately and, in such
cases, the issue would be whether the
individual should be removed from this post.
The licensing authority considering the matter
must restrict its consideration to the issue of
crime and disorder and give comprehensive
reasons for its decision. Either party would be
entitled to appeal if their argument is rejected.

The portability of personal licences from one
premises to another is an important concept
within the 2003 Act. The Secretary of State
expects that police objections would arise in
only genuinely exceptional circumstances.

If a licensing authority believes that the police
are routinely objecting to the designation of
new premises supervisors on un-exceptional
grounds, they should raise the matter with the
chief officer of police as a matter of urgency.

POLICE OBJECTIONS TO EXISTING
SUPERVISORS

4.31

The 2003 Act also provides for the suspension
and forfeiture of personal licences by the
courts following convictions for relevant
offences, including breaches of licensing law.
The police can at any stage after the
appointment of a designated premises

Guidance issued under section 182 of the Licensing Act 2003

supervisor seek a review of a premises licence
on any grounds relating to the licensing
objectives if anxieties arise about the
performance of a supervisor. The portability of
personal licences is also important to industry
because of the frequency with which some
businesses move managers from premises to
premises. It is not expected that licensing
authorities or the police should seek to use the
power of intervention as a routine mechanism
for hindering the portability of a licence or use
hearings of this kind as a fishing expedition to
test out the individual’s background and
character. The Secretary of State therefore
expects that such hearings should be rare and
genuinely exceptional.

CONVICTIONS AND LIAISON WITH
THE COURTS

432

433

Where a personal licence holder is convicted
by a court for a relevant offence, the court is
under a duty to notify the relevant licensing
authority of the conviction and of any decision
to order that the personal licence is suspended
or declared forfeit. The sentence of the court
has immediate effect despite the fact that an
appeal may be lodged against conviction or
sentence (although the court may suspend the
forfeiture or suspension of the licence pending
the outcome of any appeal).

When the licensing authority receives such

a notification, it should contact the holder
and request the licence so that the necessary
action can be taken. The holder must then
produce their licence to the authority within
14 days. It is expected that the chief officer of
police for the area in which the holder resides
would be advised if they do not respond
promptly. The licensing authority should record
the details of the conviction, endorse them on
the licence, together with any period of
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suspension and then return the licence to the
holder. If the licence is declared forfeit, it
should be retained by the licensing authority.

RELEVANT OFFENCES

434 Relevant offences are set out in Schedule 4 to

the 2003 Act (see Annex C of this Guidance).

DISAPPLICATION OF CERTAIN
MANDATORY CONDITIONS
FOR COMMUNITY PREMISES

4.35 The Legislative Reform (Supervision of Alcohol

40

Sales in Church and Village Halls &c.) Order
2009 (SI 2009/1724) amends the 2003 Act to
allow certain community premises which have,
or are applying for, a premises licence that
authorises alcohol sales to also apply to
include the alternative licence condition in
sections 25A(2) and 41D(3) (“the alternative
licence condition”) of the 2003 Act in the
licence instead of the usual mandatory
conditions in sections 19(2) and 19(3) of the
2003 Act. Such an application may only be
made if the licence holder is, or is to be, a
committee or board of individuals with
responsibility for the management of the
premises (the “management committee”).

If such an application is successful, the effect
of the alternative licence condition will be that
the licence holder (i.e. the management
committee) is responsible for the supervision
and authorisation of all alcohol sales made
pursuant to the licence. All such sales will have

to be made or authorised by the licence holder.

There will be no requirement for a Designated
Premises Supervisor or for alcohol sales to
be authorised by a personal licence holder.

4.36

4.37

The Order defines community premises as
premises that are or form part of a church hall,
chapel hall or other similar building or a village
hall, parish hall or community hall or other
similar building. While there may be issues
relating to whether a premises is a community
premises with a proper management committee,
there should not be many disputed cases and
many will self evidently meet the definition of
a community premises and have an
appropriate management structure in place.
There is more detailed commentary on what
constitutes community premises in paragraphs
4.35 to 4.40 of this Guidance.

The process requires the completion of a new
form which is set out in The Licensing Act
2003 (Premises Licences and Club Premises
Certificates) (Miscellaneous Amendments)
Regulations 2009/1809. Where the
management committee of a community
premises is applying for authorisation for the
sale of alcohol for the first time, it should
include the form with the new premises
licence application or the premises licence
variation application. No extra payment is
required beyond the existing fee for a new
application or a variation.

Where a community premises already has a
premises licence to sell alcohol, but wishes to
include the alternative licence condition in
place of the usual mandatory conditions in
sections 19(2) and 19(3) of the 2003 Act, it
should submit the form on its own together
with the required fee. The work required to
process such an application is expected to be
similar to that required to process an
application for a variation of a Designated
Premises Supervisor.



Definition of community premises

4.38

4.39

4.40

4.41

In most instances, it should be self evident
whether a premises is, or forms part of a
church hall, chapel hall or other similar
building or a village hall, parish hall,
community hall or other similar building.

Many licensing authorities will already have
taken a view on how to determine whether a
premises meets the definition of community
premises for the purpose of the fee exemptions
set out in regulation 9(2)(b) of the Licensing
Act 2003 (Fees) Regulations 2005 (Sl
2005/79). As the criteria are the same,
premises that qualify for these fee exemptions
for regulated entertainment will also be
“community premises” for present purposes.

However, there may be types of premises
seeking disapplication of the personal licence
and Designated Premises Supervisor
requirements which have not previously
sought exemption from the fee as a
community premises. This might be because
they had previously included alcohol or late
night refreshment in their licence and
therefore had to pay a fee regardless, or may
have qualified for the exemption from the
fee for regulated entertainment licences as
an educational institution.

Where it is not clear whether premises are
“community premises”, licensing authorities will
need to approach the matter on a case-by-case
basis. The main consideration in most cases
will be how the premises are predominately
used. If they are genuinely made available for
community benefit most of the time, and
accessible by a broad range of persons and
sectors of the local community for purposes
which include purposes beneficial to the
community as a whole, the premises will be
likely to meet the definition. This could feasibly
include educational premises, such as school
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4.42

4.43

halls, but only where they are genuinely and
widely used for the benefit of the community
as a whole, and not just for the particular school
in question. As such, community premises are
usually multi-purpose and a variety of activities
can be expected to take place in them, such

as playschools, senior citizens’ clubs, indoor
sports, youth clubs and public meetings.

Many community premises such as school and
private halls are available for private hire by
the general public. This fact alone would not be
sufficient for such halls to qualify as “community
premises”. Although availability of premises

for hire might be seen as providing a facility

for the community, licensing authorities will
want to consider whether halls used largely

for private hire by individuals or private entities
are genuinely by their nature “community
premises”. The statutory test is directed at the
nature of the premises themselves, as reflected
in their predominant use, and not only at the
usefulness of the premises for members of the
community for private purposes.

If the general use of the premises was
contingent upon membership of a particular
organisation or organisations, this would
strongly suggest that the premises in question
were not “community premises” within the
definition. However, the hire of the premises to
individual organisations and users who restrict
their activities to their own members and
guests would not necessarily conflict with the
status of the premises as “community
premises”, provided the premises are generally
available for use by the community in the
sense described above. It is not the intention
that ‘qualifying’ clubs which are able to apply
for a club premises certificate should instead
seek a premises licence with the disapplication
of the usual mandatory conditions in sections
19(2) and 19(3) of the 2003 Act relating to the
supply of alcohol.
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Management of the premises

4.44

4.46

4.47

42

Sections 25A(1) and 41D(1) and (2) of the
2003 Act allow applications by community
premises to apply the alternative licence
condition rather than the usual mandatory
conditions in sections 19(2) and 19(3) of the
2003 Act only where the applicant for the
licence is the management committee of the
premises in question. In addition, sections
25A(6) and 41D(5) require the licensing
authority to be satisfied that the arrangements
for the management of the premises by the
committee or board are sufficient to ensure
the adequate supervision of the supply of
alcohol on the premises.

The reference to a “committee or board of
individuals” is intended to cover any formally
constituted, transparent and accountable
management committee or structure. Such a
committee should have the capacity to
provide sufficient oversight of the premises to
minimise any risk to the licensing objectives
that could arise from allowing the
responsibility for supervising the sale of alcohol
to be transferred from a personal licence
holder/designated premises supervisor. This
could include management committees,
executive committees and boards of trustees.
The application form requires the applicants to
provide the names of the management
committee’s key officers e.g. the Chair,
Secretary, Treasurer.

The application form requires applicants to set
out how the premises is managed, its
committee structure and how the supervision
of alcohol sales is to be ensured in different
situations (e.g. when the hall is hired to private
parties) and how responsibility for this is to be
determined in individual cases and discussed

4.48

and reviewed within the committee procedure
in the event of any issues arising. The
application form requires that the community
premises submit copies of any constitution or
other management documents with their
applications and that they provide the names
of their key officers e.g. the Chair, Secretary,
Treasurer. Where the management
arrangements are less clear, licensing
authorities may wish to ask for further details
to confirm that the management board or
committee is properly constituted and
accountable before taking a decision on
whether to grant the application (subject to
the views of the police). Community premises
may wish to check with the licensing authority
before making an application. The management
committee is strongly encouraged to notify the
licensing authority if there are key changes in
the committee’s composition e.g. to the Chair,
Secretary, Treasurer and to submit a copy to
the Chief Officer of Police. A failure to do so
may form the basis of an application to review
the premises licence, or be taken into account as
part of the consideration of such an application.

As the premise licence holder, the
management committee will collectively be
responsible for ensuring compliance with
licence conditions and the law (and may
remain liable to prosecution for one of the
offences in the Licensing Act) although there
would not necessarily be any individual
member always present at the premises. While
overall responsibility will lie with the
management committee, where the premises
are hired out the hirer may be clearly identified
as having responsibility for matters falling
within his or her control (e.g. under the
contract for hire offered by the licence holder),
much in the same way that the event
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organiser may be responsible for an event held
under a Temporary Event Notice. Where hirers
are provided with a written summary of their
responsibilities under the 2003 Act in relation
to the sale of alcohol, the management
committee is likely to be treated as having
taken adequate steps to avoid liability to
prosecution if a licensing offence is committed.

As indicated above, sections 25A(6) and
41D(5) of the 2003 Act require the licensing
authority to consider whether the
arrangements for the management of the
premises by the committee are sufficient to
ensure adequate supervision of the supply

of alcohol on the premises. Where private hire
for events which include the sale of alcohol is
permitted by the licence, it would be necessary
to have an effective hiring agreement.
Licensing authorities should consider
arrangements for the use of hiring agreements
in the light of recommendations for best
practice made by organisations such as ACRE
and Community Matters. Model hire
agreements are available from these bodies.
The model agreements can also be revised to
cater for the circumstances surrounding each
hire arrangement e.g. to state that the hirer is
aware of the licensing objectives and offences
in the 2003 Act and will ensure that it will take
all necessary steps to ensure that no offences
are committed during the period of the hire.

Police views

4.50

An additional safeguard is that in exceptional
circumstances the Chief Officer of Police for
the area in which the community premises is
situated can object to a request for inclusion
of the alternative licence condition on the
grounds of crime and disorder, and any
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responsible authority and/or interested party
can seek reinstatement of the mandatory
conditions through a review of the licence

(as provided in section 52A of the 2003 Act).
The police will want to consider any history

of incidents at an establishment in light of the
actual or proposed management arrangements,
including the use of appropriate hire
agreements. If the Chief Officer of Police issues
a notice seeking the refusal of the application
to include the alternative licence condition,
the licensing authority must hold a hearing in
order to reach a decision on whether to grant
the application.

Appeals

457 Where the Chief Officer of Police has made

relevant representations against the inclusion
of the alternative licence condition, or given

a notice under section 41D(6) which was not
withdrawn, the Chief Officer of Police can
appeal the decision of the licensing authority
to allow the inclusion of the alternative licence
condition. Similarly, a community premises
can appeal a decision by the licensing
authority to refuse to include the alternative
licence condition following a hearing triggered
by relevant representations or by a notice
given under section 41D(6). Following a review
of the licence in which the mandatory
conditions are reinstated, the licence holder
may appeal against the decision. If the
alternative licence condition is retained on
review, the applicant for the review or any
person who made relevant representations
may appeal against the decision.
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5. Who needs a premises licence?

9]

.1 A premises licence authorises the use of any
premises, (which is defined in the 2003 Act as
a vehicle, vessel or moveable structure or any
place or a part of any premises), for licensable
activities described and defined in section 1(1)
of and Schedules 1 and 2 to the 2003 Act.

RELEVANT PARTS OF ACT

.2 In determining whether any premises should
be licensed, the following parts of the 2003
Act are relevant:

9]
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Section 191 provides the meaning of “alcohol”
for the purposes of the 2003 Act. It should be
noted that a wide variety of foodstuffs contain
alcohol but generally in a highly diluted form
when measured against the volume of the
product. For the purposes of the Act, the sale
or supply of alcohol which is of a strength not
exceeding 0.5 per cent ABV (alcohol by
volume) at the time of the sale or supply in
question is not a licensable activity. However,
where the foodstuff contains alcohol at greater
strengths, for example, as with some alcoholic
jellies, the sale would be a licensable activity.

PREMISES LICENSED FOR GAMBLING

5.4

Gambling is the subject of separate legislation.
The Gambling Act 2005 will come into force in
September 2007, when the current law (the
Betting Gaming and Lotteries Act 1963, the
Gaming Act 1968 and the Lotteries and
Amusements Act 1976) will be repealed.
Licensing authorities should not duplicate any
conditions imposed by such legislation when
granting, varying or reviewing licences that
authorise licensable activities under the
Licensing Act 2003. When making a licence
application, the applicant may, in detailing the
steps to be taken in promoting the licensing
objectives, refer to the statutory conditions in
respect of their gaming licence where relevant.
In addition, any conditions which are attached
to premises licences should not prevent the
holder from complying with the requirements
of gambling legislation or supporting
regulations. Further information about the
Gambling Act 2005 can be found on the DCMS
website at www.culture.gov.uk.
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DESIGNATED SPORTS GROUNDS,
DESIGNATED SPORTS EVENTS AND
MAJOR OUTDOOR SPORTS STADIA

5.5  Outdoor sports stadia are regulated by
separate legislation in relation to health and
safety and fire safety, so licensing authorities
should avoid any duplication when granting,
varying or reviewing premises licences.

5.6  The sports events taking place at outdoor
stadia do not fall within the definition of the
provision of regulated entertainment under the
2003 Act; with the exception of boxing and
wrestling matches. Licensing authorities should
therefore limit their consideration of
applications for premises licences to activities
that are licensable under the 2003 Act.

5.7  Major stadia will often have several bars and
restaurants, including bars generally open to all
spectators as well as bars and restaurants to
which members of the public do not have free
access. Alcohol will also be supplied in private
boxes and viewing areas. A premises licence
may make separate arrangements for public
and private areas or for restaurant areas on the
same premises. It may also designate areas
where alcohol may not be consumed at all or
at particular times.

5.8  History demonstrates that certain sports
events are more likely than others to give rise
to concerns about the safety of, and disorder
among, spectators. Licensing authorities should
take this into account in determining premises
licence conditions. Because of the issues of
crowd control that arise in and around sports
grounds, licensing authorities are expected to
give considerable weight to the views of the
local chief officer of police when representations
are made concerning licensable activities.

45



Guidance issued under section 182 of the Licensing Act 2003

5.9

Licensing authorities should be aware that
paragraphs 98 and 99(c) of Schedule 6 to the
Act and the repeals of section 2(1A) and
section 5A of the Sporting Events (Control of
alcohol etc.) Act 1985 have not been
commenced with the remaining provisions of
the 2003 Act, since the effect would have been
different from that which Parliament had
intended. The Government is likely to seek to
introduce the intended policy by alternative
means and any future developments on this
will be available on the DCMS website.

SPORTS STADIA WITH ROOFS
THAT OPEN AND CLOSE

5.10 Major sports grounds with roofs that open and

close, such as the Millennium Stadium in
Cardiff, do not fall within the definition of an
“indoor sporting event” under the 2003 Act.
As a result events taking place in these stadia
are not ‘regulated entertainment’ as defined
and are not licensable under the 2003 Act.

VESSELS

5.11 The 2003 Act applies to vessels (including

46

ships and boats) as if they were premises.

A vessel which is not permanently moored

or berthed is treated as if it were premises
situated in a place where it is usually moored
or berthed. The relevant licensing authority for
considering an application for a premises
licence for a vessel is therefore the licensing
authority for the area in which it is usually
moored or berthed.

512

5.13

5.14

5.15

5.16

However, an activity is not a licensable activity
if it takes place aboard a vessel engaged on an
international journey. An “international
journey” means a journey from a place in the
United Kingdom to an immediate destination
outside the United Kingdom or a journey from
outside the United Kingdom to an immediate
destination in the United Kingdom.

If a vessel is not permanently moored and
carries more than 12 passengers it is a
passenger ship and will be subject to safety
regulation by the Maritime and Coastguard
Agency (MCA).

When a licensing authority receives an
application for a premises licence in relation to
a vessel, it should consider the promotion of
the licensing objectives, but should not focus
on matters relating to safe navigation or
operation of the vessel, the general safety of
passengers or emergency provision, all of which
are subject to regulations which must be met
before the vessel is issued with its Passenger
Certificate and Safety Management Certificate.

If the MCA s satisfied that the vessel complies
with Merchant Shipping standards for a
passenger ship, the premises should normally
be accepted as meeting the public safety
objective. In relation to other public safety
aspects of the application, representations
made by the MCA on behalf of the Secretary
of State should be given particular weight.

If a vessel, which is not permanently moored
and carries no more than 12 passengers, goes
to sea, it will be subject to the code for the
safety of Small Commercial Vessels. This code
sets the standards for construction, safety
equipment and manning for these vessels and
MCA will be able to confirm that it has a valid
safety certificate.
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If a vessel carries no more than 12 passengers
and does not go to sea, it may be regulated or
licensed by the competent harbour authority,
navigation authority or local authority.

The recommended standards for these vessels
are set out in the (non-statutory) Inland Waters
Small Passenger Boat Code, which provides
best-practice guidance on the standards for
construction, safety equipment and manning.
Some authorities may use their own local rules.
MCA has no direct responsibility for these
vessels and will not normally comment on

a premises licence application.

INTERNATIONAL AIRPORTS AND PORTS

5.18

5.19

Under the 2003 Act, the Secretary of State
may ‘designate’ a port, hoverport or airport
with a substantial amount of international
traffic so that an activity carried on there is
not licensable. The Secretary of State may also
preserve existing designations made under
earlier legislation. Details of designated ports,
hoverports and airports can be viewed on the
DCMS website.

Areas at designated ports which are “airside”
or “wharfside” are included in the exemption in
the 2003 Act from the licensing regime.

The non-travelling public does not have access
to these areas and they are subject to
stringent bye-laws. The exemption allows
refreshments to be provided to travellers at all
times of the day and night. Other parts of
designated ports, hoverports and airports are
subject to the normal licensing controls.
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VEHICLES
5.20 Under the 2003 Act, alcohol may not be sold

5.21

on a moving vehicle and the vehicle may not
be licensed for that purpose. However, licensing
authorities may consider applications for the
sale of alcohol from a parked or stationary
vehicle. For example, mobile bars could sell
alcohol at special events as long as they were
parked. Any permission granted would relate
solely to the place where the vehicle is parked
and where sales are to take place.

The provision of any entertainment or
entertainment facilities on premises consisting
of or forming part of any vehicle while it is in
motion and not permanently or temporarily
parked is not regulated entertainment for the
purposes of the 2003 Act. For example, a band
performing on a moving float in a parade
would not require a premises licence if
performances only take place while the vehicle
is in motion.

TRAINS AND AIRCRAFT

5.22 Railway vehicles and aircraft engaged on

journeys are exempted from the licensing
regime. However, licensing authorities should
note that some defunct aircraft and railway
carriages remain in a fixed position and are
used as restaurants and bars. These premises
are subject to the provisions of the 2003 Act.
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GARAGES

5.23

5.24

5.25

48

Section 176 of the 2003 Act prohibits the sale
or supply of alcohol from premises that are
used primarily as a garage, or are part of
premises used primarily as a garage. Premises
are used as a garage if they are used for one or
more of the following:

+ the retailing of petrol;
+ the retailing of derv;
+ the sale of motor vehicles; and

+ the maintenance of motor vehicles.

The licensing authority must decide whether or
not any premises is used primarily as a garage.
The approach endorsed so far by the courts is
based on intensity of use to establish primary
use. For example, if a garage shop in any rural
area is used more intensely by customers
purchasing other products than by customers
purchasing the products or services listed
above, it may be eligible to seek authority to
sell or supply alcohol.

Where there is insufficient evidence to
establish primary use, it is for the licensing
authority to decide whether to grant the
licence and deal with any issues through
enforcement action or to defer granting the
licence until the primary use issue can be
resolved to their satisfaction.

LARGE SCALE TIME-LIMITED EVENTS
REQUIRING PREMISES LICENCES

5.26

5.27

5.28

Licensing authorities should note that a
premises licence may be sought for a short,
discrete period. The 2003 Act provides for the
giving of temporary event notices which are
subject to various limitations (see Chapter 7 of
this Guidance). Any temporary event which is
not within these limits, would require the
authority of a premises licence if the premises
or place is currently unlicensed for the
activities involved. For example, this would
arise if the event would involve more than 499
attending or if a temporary event notice were
given and would result in the limit for
individual premises of 12 notices in a calendar
year being exceeded.

The procedures for applying for and granting
such a licence are identical to those for an
unlimited duration premises licence except
that it should be stated on the application
that the applicant’s intention is that the period
of the licence should be limited. Licensing
authorities should clearly specify on such

a licence when it comes into force and when
it ceases to have effect. If the sale of alcohol
is involved, a personal licence holder must be
specified as the designated premises supervisor.

Temporary events may range from relatively
small local events, like traditional
performances of a play, which may last for five
days, to major pop festivals lasting only one
day. The largest temporary events may attract
huge crowds of over 100,000 people and the
risks to public safety and to crime and disorder
as well as public nuisance may be considerable.



Licensing authorities are expected to make
clear in local publicity that they should be
given very early notice of such major events
to allow responsible authorities to discuss
operating schedules with the organisers well
before a formal application is submitted.
Many of these events will give rise to special
considerations in respect of public safety.
Operating schedules should therefore reflect
an awareness of these matters and in
particular, advice given in the following
documents will be relevant:

+ The Event Safety Guide — A guide to health,
safety and welfare at music and similar
events (HSE 1999)(“The Purple Book”)
ISBN O 7176 2453 6

Managing Crowds Safely (HSE 2000)
ISBN O 7176 1834 X

+ 5 Steps to Risk Assessment: Case Studies
(HSE 1998) ISBN 07176 15804

+ The Guide to Safety at Sports Grounds
(The Stationery Office, 1997) (“The Green
Guide”) ISBN 0 11 300095 2

« Safety Guidance for Street Arts, Carnival,
Processions and Large Scale Performances
published by the Independent Street Arts
Network, copies of which may be obtained
through www.streetartsnetwork.org.uk/
pages/publications.htm

Fire Safety Risk Assessment — Open Air
Events and Venues (ISBN 978 1 85112 823
5) is available from the Communities and
Local Government website
www.communities.gov.uk/fire
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ADDITIONAL FEES FOR LARGE SCALE
EVENTS

5.29

5.30

5.31

It should be noted that premises licences for
large scale temporary events do not
automatically attract the higher fee levels set
out in the relevant fee Regulations, which must
be paid in addition to the standard application
or variation fees when the premises licence
relates to activities attracting the attendance
of 5,000 or more.

Venues that are permanent or purpose built or
structurally altered for the activity are exempt
from the additional fee.

Regulations prescribe that the additional fee
for large scale events would not be payable
where the premises is a structure which is not
a vehicle, vessel or moveable structure, and has
been constructed or structurally altered to allow:

+ the proposed licensable activities to take
place;

+ the premises to be modified temporarily,
from time to time, if relevant for the
proposed licensable activities;

+ the proposed number of people on the
premises at any one time;

+ the premises to be used in a manner which
complies with the operating schedule.

The full details of where the additional fee
is applicable can be found in Regulation 4(5)
of The Licensing Act 2003 (Fees) Regulations
2005 which may be viewed on the DCMS
website.
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6. Club premises certificates

6.1

This Chapter provides advice about best
practice for the administration of the processes
for issuing, varying, and reviewing club premises
certificates and other associated procedures.

GENERAL

6.2

6.3

6.4

50

Clubs are organisations where members have
joined together for particular social, sporting or
political purposes and then combined to buy
alcohol in bulk as members of the organisation
to supply in the club. They commonly include
Labour, Conservative and Liberal Clubs, the
Royal British Legion, other ex-services clubs,
working men’s clubs, miners welfare
institutions, social and sports clubs.

Technically the club only sells alcohol by retail
at such premises to guests. Where members
purchase alcohol, there is no sale (as the
member owns part of the alcohol stock) and
the money passing across the bar is merely a
mechanism to preserve equity between
members where one may consume more than
another. This explains why the 2003 Act often
refers to the supply of alcohol in the context
of clubs and not just to the sale by retail.

Only ‘qualifying’ clubs may hold club premises
certificates. In order to be a qualifying club, a
club must have at least 25 members and meet
the conditions set out in paragraph 6.9 below.
The grant of a club premises certificate means
that a qualifying club is entitled to certain
benefits. These include:

+ the authority to supply alcohol to members
and sell it to guests on the premises to
which the certificate relates without the
need for any member or employee to hold a
personal licence;

+ the absence of a requirement to specify a
designated premises supervisor (see
paragraphs 4.19 and 4.20 of this Guidance);

6.5

6.6

+ more limited rights of entry for the police
and authorised persons because the
premises are considered private and not
generally open to the public;

+ exemption from police powers of instant
closure on grounds of disorder and noise
nuisance (except when being used under the
authority of a temporary event notice or
premises licence) because they operate
under their codes of discipline and rules
which are rigorously enforced ; and

+ exemption from orders of the magistrates’
court for the closure of all licensed premises
in an area when disorder is happening or
expected.

Qualifying clubs should not be confused with
proprietary clubs, which are clubs run
commercially by individuals, partnerships or
businesses for profit. These require a premises
licence and are not qualifying clubs.

A qualifying club will be permitted under the
terms of a club premises certificate to sell and
supply alcohol to its members and their guests
only. Instant membership is not permitted and
members must wait at least two days between
their application and their admission to the
club. Any qualifying club may choose to obtain
a premises licence if it decides that it wishes
to offer its facilities commercially for use by
the general public, including the sale of alcohol
to them. However, an individual on behalf of a
club may give temporary event notices in
respect of the premises to cover a period of up
to 96 hours on up to 12 occasions each
calendar year, so long as no more than 499
people attend the event and subject to an
overall maximum duration in the year of 15
days, and on such occasions may sell alcohol
to the public or hire out their premises for use
by the public.



6.7

6.8

The 2003 Act does not prevent visitors to a
qualifying club being supplied with alcohol as
long as they are ‘guests’ of any member of the
club or the club collectively, and nothing in the
2003 Act prevents the admission of such
people as guests without prior notice. For the
sake of flexibility, the Act does not define
“guest” and whether or not somebody is a
genuine guest would in all cases be a question
of fact. The term can include a wide variety of
people who are invited by the qualifying club
or any individual member to use the club
facilities. The manner in which they are
admitted as ‘guests’ would be for the club to
determine and to consider setting out in their
own club rules.

There is no mandatory requirement under the
2003 Act for guests to be signed in by a
member of the club. However, a point may be
reached where a club is providing commercial
services to the general public in a way that is
contrary to its qualifying club status. It is at
this point that the club would no longer be
conducted in “good faith” and would no longer
meet “general condition 3” for qualifying clubs
in section 62 of the 2003 Act . Under the 2003
Act the licensing authority must decide when a
club has ceased to operate in “good faith” and
give the club a notice withdrawing the club
premises certificate. The club is entitled to
appeal against such a decision to the
magistrates’ courts. Unless the appeal is
successful, the club would need to apply for a
full premises licence to cover any licensable
activities taking place there.
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QUALIFYING CONDITIONS

6.9

Section 62 of the 2003 Act sets out five
general conditions which a relevant club must
meet to be a qualifying club. Section 63 also
sets out specified matters for licensing
authorities to enable them to determine
whether a club is established and conducted in
good faith — the third qualifying condition.
Section 64 sets out additional conditions
which only need to be met by clubs intending
to supply alcohol to members and guests.
Section 90 of the 2003 Act gives powers to the
licensing authority to issue a notice to a club
withdrawing its certificate where it appears
that it has ceased to meet the qualifying
conditions. There is a right of appeal against
such a decision.

ASSOCIATE MEMBERS AND GUESTS

6.10 As well as their own members and guests,

qualifying clubs are also able to admit
associate members and their guests (i.e.
members and guests from another ‘recognised
club’ as defined by section 193 of the 2003
Act) to the club premises when qualifying club
activities are being carried on without
compromising the use of their club premises
certificate. This reflects traditional
arrangements where such clubs make their
facilities open to members of other clubs
which operate reciprocal arrangements.
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APPLICATIONS FOR THE GRANT
OR VARIATION OF CLUB PREMISES
CERTIFICATES

6.11

6.12

52

The arrangements for applying for or seeking
to vary club premises certificates are extremely
similar to those for a premises licence. Clubs
may also use the minor variation process to
make small changes to their certificates as
long as these could have no adverse impact on
the licensing objectives. Licensing authorities
should refer to Chapter 8 of this Guidance on
the handling of such applications. In that
Chapter most of the references to the premises
licence, premises licence holders, and
applicants can be read for the purposes of this
Chapter as club premises certificates,
qualifying clubs and club applicants.

In addition to a plan of the premises and a
club operating schedule, clubs must also
include the rules of the club with their
application. On notifying any alteration to
these rules to the licensing authority, the club
is required to pay a fee set down in
regulations. Licensing authorities may wish to
consider returning a certified copy of the rules
to the applicant with the certificate. Licensing
authorities should bear in mind that they
cannot require any changes to the rules to be
made as a condition of receiving a certificate
unless relevant representations have been
made. However, if a licensing authority is
satisfied that the rules of a club indicate that it
does not meet the qualifying conditions in the
Act, a club premises certificate should not be
granted.

STEPS NEEDED TO PROMOTE THE
LICENSING OBJECTIVES

6.13

6.14

6.15

Club operating schedules prepared by clubs, as
with operating schedules for premises licences,
must include the steps the club intends to take
to promote the licensing objectives. These will
be translated into conditions included in the
certificate, unless the conditions have been
modified by the licensing authority following
consideration of relevant representations.
Guidance on these conditions is given in
Chapter 10 of this Guidance.

The Secretary of State wishes to emphasise
that non-profit making clubs make an
important and traditional contribution to the
life of many communities in England and Wales
and bring significant benefits. Their activities
also take place on premises to which the
public do not generally have access and they
operate under codes of discipline applying to
members and their guests.

Licensing authorities should bear these matters
in mind when considering representations and
should not attach conditions to certificates
unless they can be demonstrated to be strictly
necessary. The indirect costs of conditions will
be borne by individual members of the club
and cannot be recovered by passing on these
costs to the general public.
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SEX EQUALITY

6.16 The Secretary of State believes that all
qualifying clubs should adopt fair and equal
procedures for admitting people to
membership, electing club officials and on
voting rights. However, although equal
treatment on the grounds of gender is
important to society generally, it is not a
licensing objective. Conditions should not
therefore be imposed which interfere with the
arrangements for granting membership or
voting within the club. It would also be
inappropriate to apply one set of rules to
qualifying clubs and another set of rules to
clubs that do not engage in qualifying club
activities and do not therefore require club
premises certificates. Licensing authorities
should not therefore seek to challenge the
bona fides of any qualifying club on these
grounds.

TEMPORARY EVENT NOTICES

6.17 Licensing authorities should note paragraph
7.13 of this Guidance in connection with
permitted temporary activities in club
premises.
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/. Temporary event notices

7.1

This Chapter describes best practice in
administering the arrangements in the 2003
Act for the temporary carrying on of licensed
activities at premises which are not authorised
by a premises licence or club premises certificate.

GENERAL

7.2

7.3

7.4

The most important aspect of the system

of permitted temporary activities is that
events do not have to be authorised as such
by the licensing authority. Instead the premises
user notifies the event to the licensing
authority and the police, subject to fulfilling
certain conditions.

In general, only the police may intervene to
prevent such an event taking place or to agree
a modification of the arrangements; and it is
characterised by an exceptionally light touch
bureaucracy. The licensing authority may only
ever intervene of its own volition if the
statutory limits on the number of temporary
event notices that may be given in various
circumstances would be exceeded. Otherwise,
the licensing authority is only required to issue
a timely acknowledgement.

It should be noted that giving a temporary
event notice does not relieve the premises
user from any requirements under planning
law for appropriate planning permission where
it is required.

LIMITATIONS

7.5

54

Such a light touch is possible because of the
limitations directly imposed on the use of the

system by the 2003 Act. The limitations apply to:

+ the number of times a person (the “premises
user”) may give a temporary event notice
(50 times per year for a personal licence
holder and 5 times per year for other people);

7.6

7.7

7.8

+ the number of times a temporary event
notice may be given for any particular
premises (12 times in a calendar year);

+ the length of time a temporary event may
last (96 hours);

+ the maximum total duration of the periods
covered by temporary event notices at any
individual premises (15 days); and

- the scale of the event in terms of the
maximum number of people attending at
any one time (less than 500).

In any other circumstances, a full premises
licence or club premises certificate would be
required for the period of the event involved.
A person may also choose to apply for a
premises licence or club premises certificate
if they do not wish to take advantage of the
light touch arrangements.

In determining whether the maximum total
duration of the periods covered by temporary
event notices at any individual premises has
exceeded 15 days, licensing authorities
should be aware that any event beginning
before midnight and continuing into the next
day would count as two days towards the

15 day limitation.

Many premises users giving temporary event
notices will not have commercial backgrounds
or ready access to legal advice, including for
example, people acting on behalf of charities,
community and voluntary groups, etc who
may hold public events involving licensable
activities to raise funding. Licensing authorities
should therefore ensure that local publicity
about the system of permitted temporary
activities is clear and understandable and
should strive to keep the arrangements
manageable and user-friendly for these groups.
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WHO CAN GIVE ATEMPORARY
EVENT NOTICE?

Non-personal licence holders

Personal licence holders

7.12 The 2003 Act provides that any individual

person aged 18 or over may give a temporary
event notice whether or not they hold a
personal licence. They will not therefore have

7.9 A personal licence holder can give a temporary met the tests and qualifications described in
event notice for licensable activities, at any Part 6 of the Act. Where alcohol is not to be
premises on up to 50 occasions in each year sold, this should not matter. However, many
for Ep TO f‘our.days],c on eaih occagon (subject events will involve combinations of licensable
to the m:tahor;s lor cac bPremlsgsf— seg activities. In the absence of a premises user
paragrap ) 7.11 be OYV)' subject to |r1 orming holding a personal licence, the Act limits the
the licensing authority and the police for the number of notices that may be given by any
areain Wh'Ch. the event is to .take placEe Of non-personal licence holder to 5 occasions
relevant details. The relevant information is per year. In every other respect, the Guidance
itemised in the prescribed notice contained in and info‘rmation set out in the 'paragraphs
regulations made by the Secretary of State, above applies
which may be viewed on the DCMS website. '

. ) Temporary event notices may also be given

7.10 A personal licence holder may also use their by non-personal licence holders for club
alloc§t|on Of, >0 temporary e'vent.not|ces at premises covered by club premises certificates.
premises which have a premises licence or club This means, for example, that a club which
premlsrzs cer:fllcdate. This mlghtl b.e, fcl>.r ) under its certificate is normally only permitted
example, to hold an event involving five music, to supply alcohol to its members and their
to extend the hours when alcohol may be sold during th iod db
for an ad hoc occasion or to provide late night guests may during the period covered by 2

o : temporary event notice (subject to the
refreshment after a quiz night. However, if the limitation on numbers and occasions) under
addhoc (?\{ent |sc,j something that is pbred|c]:cable the authority of the notice and the
an a.nt'CIPa'_[e to occur on a number o responsibility of the individual giving the
occasions it is expected that the licensable notice (the premises user) admit members
activities would form part of the application of the public and sell alcohol to them as
for a premises licence. well as provide regulated entertainment.

7.11 Only 12 notices may be granted for the same Only 12 notices may be given for the same

premises up to an overriding maximum total
duration of 15 days.

club premises in any calendar year and the
maximum total duration of 15 days will
also apply.
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NOTIFIED PREMISES

7.14 A temporary event notice may be given for

part of a building such as a single room within
a village hall, a plot within a larger area of
land, or a discrete area within a marquee as
long as it includes a clear description of the
area where the licensable activities will take
place and the premises user intends to restrict
the number of people present in the notified
area at any one time to less than 500. If the
premises user fails to restrict the numbers to a
maximum of 499, they would be liable to
prosecution for carrying on unauthorised
licensable activities.

NOTIFICATION ARRANGEMENTS

7.15

7.16
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Premises users notifying a temporary event are
required to send a temporary event notice, in
the form prescribed in the regulations, to the
licensing authority at least 10 working days
before an event. Premises users applying in
writing must also send the notice to the police
at least 10 working days before an event.

The police have a period of no later than two
working days from when they are given the
notice to object to the temporary event on
crime prevention grounds.

If the notice is sent electronically via
businesslink or the licensing authority’s own
facility, the licensing authority must notify the
police no later than the first working day after
the notice is given. Otherwise the general
guidance in paragraphs 8.27 — 8.35 on
electronic applications applies.

717

7.18

7.19

There is nothing to prevent notification of
multiple events at the same time so long as
the first event is at least ten days away.

For example, an individual personal licence
holder wishing to exhibit and sell beer at a
series of country shows may wish to give
several notices simultaneously. However, this
would only be possible where the events are
to take place in the same licensing authority
(and police area) and the premises to be used
at the show would be occupied by no more
than 499 people at any one time.

Although 10 working days is the minimum
possible notice that may be given, licensing
authorities should publicise locally their
preferences in terms of forward notice and
encourage notice givers to provide the earliest
possible notice of events likely to take place.
Licensing authorities should also consider
publicising a preferred maximum time in
advance of an event that applications should
be made. For example, if an application is
made too far in advance of an event, it may
be difficult for the police to make a sensible
assessment and could lead to objections that
could be otherwise avoided.

Section 193 of the Act defines “working day”
as any day other than a Saturday, a Sunday,
Christmas Day, Good Friday, or a day which is
a bank holiday under the Banking and Financial
Dealings Act 1971 in England and Wales.

“Ten working days” notice means ten working
days exclusive of the day on which the event
is to start, and exclusive of the day on which
the notice is given.



ROLE OF THE LICENSING AUTHORITY

7.20

7.21

7.22

One reason for the notification requirement is
to enable the licensing authority to check that
the limitations set down in Part 5 of the 2003
Act are being observed and to intervene if they
are not. For example, a temporary event notice
would be void unless there is a minimum of 24
hours between events notified by the same
premises user, or an associate, or someone
who is in business with the relevant premises
user, in respect of the same premises. This is to
prevent evasion of the 96 hour limit on such
events and the need to obtain a full premises
licence or club premises certificate for more
major or permanent events. In addition, for
these purposes, a notice is treated as being
from the same premises user if it is given by
an associate. The 2003 Act defines an associate
as being:

+ the spouse or civil partner of that person;

+ child, parent, grandchild, grandparent,
brother or sister of that person;

+ an agent or employee of that person;

« the spouse or civil partner of a person listed
in either of the two previous bullet points.

A person living with another person as their
husband or wife is treated for these purposes
as their spouse. ‘Civil partner’ is defined by the
Civil Partnership Act 2004.

Where the application is not within the
statutory parameters described earlier, the
licensing authority will issue a counter notice
to the person giving the notice — the premises
user. Where the temporary event notice is in
order, the fee prescribed by the Secretary of
State paid, the event falls within the limitations
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7.23

7.24

in the Act, and there has been no police
intervention on crime prevention grounds,

the licensing authority will record the notice in
its register and send an acknowledgement to
the premises user.

Licensing authorities may not seek to attach
any terms, conditions, limitations or
restrictions on the carrying on of licensable
activities at such events under the authority
of a temporary event notice. It is however
desirable for licensing authorities to provide
local advice about proper respect for the
concerns of local residents; of other legislative
requirements regarding health and safety, noise
pollution or the building of temporary
structures; of other necessary permissions, for
example, with regard to road closures or the
use of pyrotechnics in public places; with
regard to local bye-laws; and the need to
prevent anti-social behaviour by those
attending. Premises users are not required

to be on the premises for the entire duration
of the event, but they will remain liable to
prosecution for certain offences that may

be committed at the premises during the
temporary event if the event is not adequately
managed/supervised including the laws
governing sales of alcohol to minors. These
matters may be covered in the licensing
authority’s statement of licensing policy.

In the case of an event proceeding under the
authority of a temporary event notice, failure
to adhere to the requirements of the 2003 Act,
such as the limitation of no more than 499
being present at any one time, would mean
that the event was unauthorised. In such
circumstances, the premises user would be
liable to prosecution.
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7.25

Section 8 of the Act requires licensing
authorities to keep a register containing
certain matters, including a record of
temporary notices received. Licensing
authorities should be aware that there is no
requirement to record all the personal
information given on a temporary event
notice, and should avoid recording certain
details, such as national insurance numbers,
which may give rise to identity fraud.

POLICE INTERVENTION

7.26

7.27

58

The second and more important reason for
the notification requirement is to give the
police the opportunity to consider whether
they should object to the event taking place
on the grounds that it would undermine the
crime prevention objective.

Such cases might arise because of concerns
about the scale, location or timing of the
event. However, in most cases, where alcohol is
supplied away from licensed premises at a
temporary bar under the control of a personal
licence holder, (e.g. at weddings or small social,
community, charitable or sporting events) this
should not give rise to the use of these police
powers. If the police do not intervene, they will
still be able to rely on their powers of closure
under Part 8 of the 2003 Act should disorder
or noise nuisance arise subsequently.

7.28

7.29

7.30

The police may issue an objection notice
within two working days of being notified.
The licensing authority must consider the
objection at a hearing before a counter notice
can be issued, but it must restrict its
consideration to the crime prevention
objective. It may not, for example, uphold

a police objection notice on grounds of public
nuisance or an objection notice given more
than two working days after the temporary
event notice is given. At the hearing, the police
and the premises user may be heard by the
relevant licensing committee. A hearing would
not be necessary if the objection notice is
withdrawn by the police.

The possibility of police intervention is another
reason why event organisers should be
encouraged by local publicity not to rely on
giving the minimum amount of notice and to
contact local police licensing officers at the
earliest possible opportunity about their
proposals.

The police may withdraw their objection
notice at any stage if the proposed premises
user agrees to modify the proposal to meet
their concerns. For example, if the premises
user agrees to modify the period during which
alcohol may be sold. The licensing authority
will then be sent or delivered a copy of the
modified notice by the police as proof of their
agreement, but they can subsequently
withdraw it.
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8. Applications for premises licences

RELEVANT LICENSING AUTHORITY

8.1  Premises licences are issued by the licensing
authority in which the premises are situated
or in the case of premises straddling an area
boundary, the licensing authority where the
greater part of the premises is situated. Where
the premises is located equally in two or more
areas, the applicant may choose but, in these
rare cases, it is important that the licensing
authorities involved maintain close contact.

8.2 Insection 13, the 2003 Act defines three key
groups that have important roles in the
context of applications, inspection,
enforcement and reviews of premises licences.

AUTHORISED PERSONS

8.3  The first group — “authorised persons” — are
bodies empowered by the Act to carry out
inspection and enforcement roles. The police
are not included because they are separately

empowered by the Act to carry out their duties.
For all premises, the authorised persons include:

« officers of the licensing authority;
« fire inspectors;

+ inspectors locally responsible for the
enforcement of the Health and Safety
at Work etc Act 1974; and

+ environmental health officers.

8.4  Local authority officers will most commonly
have responsibility for the enforcement of
health and safety legislation, but the Health
and Safety Executive is responsible for certain
premises. In relation to vessels, authorised
persons also include an inspector or a surveyor
of ships appointed under section 256 of the
Merchant Shipping Act 1995. These would
normally be officers acting on behalf of the
Maritime and Coastguard Agency.

The Secretary of State may also prescribe other
authorised persons by means of regulations,
but has not currently prescribed any additional
bodies. If any are prescribed, details will be
made available on the DCMS website.

INTERESTED PARTIES

8.5

8.6

8.7

The second group — “interested parties” — are
the bodies or individuals who are entitled to
make representations to licensing authorities
on applications for the grant, variation or
review of premises licences. In addition,
interested parties may themselves seek a
review of a premises licence. This group includes:

+ a person living in the vicinity of the
premises in question;

- a body representing persons living in that
vicinity, for example, a residents’ association,
or a parish or town council;

+ a person involved in a business in the
vicinity of the premises in question;

+ a body representing persons involved in
such businesses, for example, a trade
association; and

+ a member of the relevant licensing
authority, i.e. elected councillors of the
licensing authority for the area in which a
premises is situated (see paragraph 8.1).

It is expected that “a person involved in
business” will be given its widest possible
interpretation, including partnerships, and need
not be confined to those engaged in trade and
commerce. It is also expected that the
expression can be held to embrace the functions
of charities, churches and medical practices.

Any of these individuals or groups may
specifically request a representative to make
a representation on their behalf. For example,
a legal representative, a friend, a Member of
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8.8

Parliament, a Member of the National
Assembly for Wales, or a local ward or parish
councillor could all act in such a capacity.

Further information on the role of interested
parties is available in “Guidance for interested
parties: applying for a review” which can be
found on the DCMS website.

THE ROLE OF LOCAL COUNCILLORS

89

8.10

60

Local councillors play an important role in
their local communities. They can make
representations in writing and at a hearing on
behalf of an interested party such as a resident
or local business if specifically requested to do
so. They can also make representations as an
interested party in their own right if they live,
or are involved in a business, in the vicinity of
the premises in question. Local councillors can
also, as elected members of the licensing
authority, make representations in their own
right if they have concerns about any premises,
regardless of whether they live or run a business
in the vicinity of those premises. For example,
councillors may apply for a review of a licence
if problems at a specific premises which justify
intervention are brought to their attention.

Local councillors are subject to the Local
Authorities (Model Code of Conduct) Order
2007 which restricts their involvement in
matters, and participation in meetings to
discuss matters, in which they have a
‘prejudicial’ interest (i.e. an interest that a
member of the public would reasonably regard
as so significant that it is likely to prejudice
the member’s judgement of the public
interest). In cases where a local councillor
makes a representation as an interested party,
they will be considered to have a ‘prejudicial’
interest in the local authority’s decision on a

8.11

8.12

8.13

resulting review and in the local authority’s
representation to any appeal on this decision.

According to the Model Code of Conduct,
councillors with a ‘prejudicial’ interest must
not exercise executive functions in relation to
that business and must not seek improperly to
influence a decision about that business.
Councillors with a prejudicial interest are
allowed to attend relevant meetings to make
representations, answer questions or give
evidence, provided that the public are also
allowed to attend for the same purpose,
whether under the licensing legislation or
otherwise and as long as they withdraw from
the meeting immediately afterwards. It must
be emphasised that councillors have a duty to
act in the interests of all of their constituents.
Their role as a community advocate must
therefore be balanced with their ability to
represent specific interests.

The Code applies to any elected council
member whether or not they are a member of
the licensing committee. A member of a
licensing committee, representing others or
acting in their own right, would need to
consider carefully at a committee meeting
whether they had a prejudicial interest in any
matter affecting the licence of the premises in
question which would require them to
withdraw from the meeting when that matter
is considered. For example, where a councillor
has made representations in their capacity as
an elected member of the licensing authority.
In addition, a member with a prejudicial
interest in a matter should not seek to
influence improperly a decision on the licence
in any other way.

In addition, councillors may wish to be kept
informed of licensing related matters within
the area, such as applications and reviews.



8.14 The Act does not prevent licensing authorities

8.15

from providing this information to councillors,
for instance by way of regular updates, as long
as it is done in a neutral way that could not be
seen as ‘soliciting’ representations. It should be
remembered that the ‘licensing authority’ in
most cases is the full council, including all
ward councillors, and each is therefore entitled
to information required to inform that role.

Where an officer of the authority, such as a
licensing officer, has information that raises
concerns about a licensed premises, they are
entitled to bring that information to the
attention of an elected councillor. For example,
in the case of underage alcohol sales, they may
wish to alert the child protection portfolio
holder or the chair of the licensing committee,
who may then wish to consider calling for a
licence review (subject to the points raised
above).

RESPONSIBLE AUTHORITIES

8.16

The third group — “responsible authorities”

— are public bodies that must be fully notified
of applications and that are entitled to make
representations to the licensing authority in
relation to the application for the grant,
variation or review of a premises licence. All
representations made by responsible authorities
are relevant representations if they concern the
effect of the application on the licensing
objectives. For all premises, these include:

+ the chief officer of police;
+ the local fire and rescue authority;

+ the local enforcement agency for the
Health and Safety at Work etc Act 1974
(see paragraph 8.4 above).

+ the local authority with responsibility for
environmental health;

+ the local planning authority;
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+ a body that represents those who are
responsible for, or interested in, matters
relating to the protection of children from
harm;

+ the local weights and measures authority
(trading standards); and

- any licensing authority, other than the
relevant licensing authority, in whose area
part of the premises are situated.

8.17 The licensing authority should indicate in its

8.18

8.19

licensing policy which body it has recognised
to be competent to advise it on the protection
of children from harm. This may be the local
authority social services department, the Area
Child Protection Committee, or another
competent body. This is important as
applications for premises licences have to be
copied to the responsible authorities by the
applicant in order for them to make any
representations they think are relevant.

In relation to a vessel, responsible authorities
also include navigation authorities within the
meaning of section 221(1) of the Water
Resources Act 1991 that have statutory
functions in relation to the waters where the
vessel is usually moored or berthed or any
waters where it is proposed to be navigated
when being used for licensable activities; the
Environment Agency; the British Waterways
Board; and the Secretary of State. The Secretary
of State in this case means the Secretary of
State for Transport who in practice acts through
the Maritime and Coastguard Agency (MCA).

In practice, the Environment Agency and British
Waterways only have responsibility in relation
to vessels on waters for which they are the
navigation statutory authority.

The Maritime and Coastguard Agency (MCA) is
the lead responsible authority for public safety,
including fire safety, issues affecting passenger
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ships (those carrying more than 12 passengers)
wherever they operate and small commercial
vessels (carrying no more than 12 passengers)
which go to sea. The safety regime for
passenger ships is enforced under the Merchant
Shipping Acts by the Maritime and Coastguard
Agency which operates certification schemes
for these vessels. Fire and rescue authorities, the
Health and Safety Executive and local authority
health and safety inspectors should normally
be able to make “nil” returns in relation to
such vessels and rely on the MCA to make any
necessary representations in respect of this
licensing objective.

8.20 Merchant Shipping legislation does not,
however, apply to permanently moored vessels.
So, for example, restaurant ships moored on
the Thames Embankment, with permanent
shore connections should be considered by the
other responsible authorities concerned with
public safety, including fire safety. Vessels
carrying no more than 12 passengers which do
not go to sea are not subject to MCA survey
and certification, but may be licensed by the
local, port or navigation authority.

8.21 The Secretary of State for Culture, Media and
Sport may prescribe other responsible
authorities by means of regulations. Any such
secondary legislation may be viewed at the
DCMS website.

WHO CAN APPLY FOR A PREMISES
LICENCE?

8.22 Any person (if an individual aged 18 or over)
who is carrying on or who proposes to carry on
a business which involves the use of premises
(any place including one in the open air) for
licensable a