









ANNEX 2



                    ENFORCEMENT POLICY



    ENVIRONMENTAL HEALTH SERVICES

INTRODUCTION

In 1998 the Royal Borough of Kingston upon Thames signed up to the Enforcement Concordat as commended by the Cabinet Office and the Local Government Association.   This lays down the principles of good practice to ensure fair, practical and consistent enforcement.    BV 166 [Checklist for Enforcement Best Practice for Environmental Health and Trading Standards] includes a requirement to have an enforcement policy approved by its members as one of the criteria against which those services will be measured. 

The reason for this is that enforcement of legislation is a primary function of Environmental Health and the effective discharge of this requires the prosecution/cautioning of offenders in appropriate cases.    Additionally the service creates the potential for legal offences by the service of notices under a number of statutes.   Again therefore, consistency fairness and proportionality need to be ensured.

The decision to take or not to take enforcement action or to serve notices is a serious step and any such action has serious implications for all involved including in many cases the complainants.

This policy must therefore guide all officers who are involved in investigating cases and serving notices and those who are responsible for recommending or deciding upon legal proceedings.   When any officer is in any doubt as to how to apply the policy he/she should seek guidance of senior officers and at all times ensure that adequate information is available so that decisions may be reached correctly.   This will include the proper recording in the case file of all relevant inspections, conversations and correspondence in a clear and well-ordered manner.

This document is the overarching enforcement policy covering all disciplines and outlines the approach to enforcement and principles that will be followed.   However, this policy is supplemented by specific enforcement policy statements in respect of Food Safety and Health and Safety at Work.

RACE RELATIONS, DISCRIMINATION AND HUMAN RIGHTS

This policy recognises that the Race relations Act 1976 [as amended by the Race Relations Amendment Act 2000] places a legal obligation on the Council to have due regard to the need to eliminate unlawful discrimination and to promote equality of opportunity and good relations between persons of different racial groups.
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It must be recognised that each individual case will vary and each must be considered on its own merits before a decision is reached even though the general principles herein will apply in all cases.

No-one recommending or deciding upon legal proceedings or the service of notices should be influenced by ethnic or national origin, gender, religious beliefs, political views or sexual preference.  They must also not be affected by improper or undue pressure from any source.

Regard shall be had to the Human Rights Act 1998 and the European Convention on Human Rights and Fundamental Freedoms.   In particular regard shall be had to Articles 6,8,14, the Rights to a Fair Trial, the Right to Respect for Private and Family Life, Prohibition on Discrimination and Article 1 to the First protocol regarding protection of property.   Any interference with a convention right must be justified as being in accordance with the law, proportionate and necessary to further a recognised legitimate aim.

APPROVAL AND REVIEW

This policy has been approved by the Executive Member for Health and Community, the Director of Community services and the Borough Environmental Health Officer.

This version was last reviewed in February 2005 and will be reviewed annually and in response to new legislation and Guidance with the next review date being not later that February 2006.

ACCESS TO THE POLICY

The Council will ensure that this Enforcement Policy is open and available to the public and that all relevant officers are both fully conversant with it and follow it.   A copy of this Policy can be obtained by contacting Environmental Health either by writing or by telephoning 020 8547 5536.   Alternatively it can be obtained by e-mailing either EHAdmin@rbk.kingston.gov.uk or downloaded from the Council’s website at www.kingston.gov.uk.

AUTHORISATIONS OF OFFICERS

Officers will have authorities relevant to those matters and legislative provisions where they are empowered to carry out investigations and inspections and s to serve notices.   However, no legal proceeding shall be undertaken by any officer without the approval of the Borough Environmental Health Officer or the relevant Assistant Borough Environmental Health Officer and following the agreement of the Head of Legal Services.






-3-

Except in he case of Health and Safety [where appointment to act is direct from Committee] authorities will be issued by the Borough Environmental Health Officer where he is satisfied that the officer is competent.   The Council will ensure that officer receive all necessary training and support to discharge these functions in a fair, competent and proportionate manner.

DECIDING WHETHER TO PROSECUTE 0R TAKE OTHER ACTION

In order to consider it appropriate to prosecute, two tests set out in the Code for Crown Prosecutors [“the Code”] must be satisfied - the “Evidential Test” and “Public Interest Test”.
The Evidential Test.

Senior Managers and officers must be satisfied that the evidence is admissible, substantial and reliable evidence that a criminal offence has been committed by an identifiable person and that there is a realistic prospect of conviction. In considering the evidence the officers should have regard to any lines of defence which are plainly open to, or have been indicated by, the accused and any other factors likely to affect the prospects of conviction.   This must be an objective test and must bear in mind that a conviction will only be obtained if the Court or the jury is satisfied so that it is sure of the defendant’s guilt.

This objective test should take into full account the following questions

· Is the evidence reliable?

· Can the evidence be used in Court?

i.e is it admissible?

The Public Interest Test

It is not the case that a prosecution should automatically be brought if there is evidence to show that an offence has been committed and that there is a realistic prospect of conviction.   The Code identified factors which should be assessed in considering whether it is in the public interest to prosecute including

· The likely penalty

· Staleness

· Youth

· Old age and infirmity

· Mental illness and infirmity

· Mental illness or stress

· The victims attitude
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The officer must then go on to consider whether the public interest requires a prosecution.   As the Code indicates “The factors that which can properly lead to a decision not to prosecute will vary from case to case, but broadly speaking the graver the offence the less likelihood there will be that the public interest will allow a disposal less than prosecution, for example a caution.   Each case must be treated on its own facts but the following circumstances are likely to warrant a prosecution

· That the alleged offence is an obvious breach of the law such that the safety, health or well being of residents or others has been put at risk

· That the alleged offence involves a knowing or wilful failure to comply in full or in part with the requirements a statutory notice, statutory instrument or other legal duty

· That the alleged offence involves a failure to comply in full or in part with a statutory requirement after having been given a reasonable period to do so

· The willingness of the party concerned to prevent a recurrence of the offence

· The likely benefit to the victim of the alleged offence

· The probable benefit of a prosecution, for example, in preventing a     recurrence

· The age or physical or mental well being of the alleged offender

· Whether a formal caution may be a better alternative

Acceptance of “Guilty” pleas

Where a defendant wishes to plead guilty to some, but not all, of the charges against them or to different but less serious offences, we will consider accepting this plea if it is felt that the court will still be able to pass a sentence that is adequate for the matter under consideration.

Works in default

Under some legislation the Council is empowered to execute works in default  instead of, or as well as, taking legal action.   In such cases the expenses of such default works can usually be recovered and may be a charge against land.

The Council will consider exercising its works in default powers in all cases where it is legally possible and reasonably practicable.   For example in the interests of public health and safety the Council may consider an immediate remedy to a defect is required using its default powers rather than seeking compliance through prosecution, which can result in serious delays.   Alternatively, it may be appropriate to exercise the default powers where a prosecution has failed to secure compliance or, is not likely to be effective e.g. where the defendant lives abroad.
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Where the Council takes such action it will notify all interested parties in accordance with the relevant legislation and any contractors will be appointed in accordance with Financial Regulations.   In all cases the cost will be kept to the minimum whilst at the same time ensuring works that are effective and lasting.

Injunction

A High Court injunction may be sought where there are sufficient grounds and in particular where the circumstances present a potential and/or immediate danger or are causing extreme distress and possible physical and mental harm.

FORMAL CAUTIONS

Where the evidential test for prosecution is satisfied but a prosecution is not required in the public interest but some lesser sanction is appropriate the Council may decide to administer a formal caution.   In considering whether it is appropriate to do so the Council will have regard to the Attorney –Generals Guidelines on Cautioning.   These include the following -

· Cautions may only be given where there is sufficient evidence for a conviction if a prosecution is taken

· Cautions should be considered for people under the age of 18

· A caution should only be offered if it is likely to be effective in preventing a recurrence

· Generally a caution should not be given where there has been a previous caution or been subject to a successful prosecution for a similar offence

· In order that he can give informed consent to it, the defendant should be aware of and understand the significance of the caution, including the fact that that he must admit the commission of the offence and acknowledge that a record of it will be kept and that it may be cited in any further proceedings.

CHARGES AND TIME PERIODS

As stated earlier, no charges shall be instituted except with the agreement of the Borough Environmental health Officer or the relevant Assistant Borough Environmental Health officer and the Head of Legal Services.

The charges should

· Give the Court adequate sentencing powers

· Enable the case to be presented in a clear and straightforward way

· Reflect the seriousness of the offence.
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A multiplicity of charges should not be included simply to encourage the defendant to plead guilty to other less serious matters or to a fewer number than have been set out.   Each charge must be justified by the circumstances.

The Council will take into account relevant time limits set by legislation and will, subject to the circumstances and the individual peculiarities of each case

· Aim to lay information as soon as possible.  In the case of summary proceedings [where the limitation period is 6 months] the aim will be to do so in 4 months of the commission of the offence.

· In other more serious cases we will aim to commence proceedings within 6 months of the offence

· We will keep complainants aware of the progress we are taking in the proceedings and will advise them of any decision not to prosecute or take further action

· We will advise complainants of the date of any court case even if their attendance is not otherwise required. 

