ROYAL BOROUGH OF KINGSTON UPON THAMES

FOOD SAFETY

ENFORCEMENT AND PROSECUTION POLICY

Food Law Enforcement Objective

It is this Council’s policy to strive to ensure that foodstuffs intended for sale for human consumption and animal feeding stuffs that are manufactured, produced, stored, distributed, handled or consumed within the borough is without risk to the health or safety of the consumer.

The Royal Borough of Kingston upon Thames has signed up to the Enforcement Concordat as commended by the Cabinet Office and the Local Government Office.  This lays down the principles of good practice to ensure fair, practical and consistent enforcement.

The aim of this policy

· To ensure a consistent approach to, and fair and effective enforcement of food and feeding stuffs legislation;

· To provide officers with guidelines to enable them to make decisions in the field, consistent with legislation, codes of practice and Food Standards Agency advice;

· To inform the public and businesses of the principles by which enforcement action is taken;

· To ensure that each case is considered on the basis of fairness and objectivity and having regard to the principles of proportionality, consistency and transparency. 

Race Relations, Discrimination and Human Rights

Enforcement action taken will be fair, independent and objective.  No one recommending or deciding upon enforcement proceedings should be influenced by ethnic or national origin, gender, religious beliefs, political views or sexual preference or by improper or undue pressure from any source.

ENFORCEMENT

Purpose of food hygiene, food standards and feeding stuffs inspections.

· To establish whether food is being handled, manufactured and produced hygienically;

· To establish whether food is, or will be, after processing, safe to eat;

· To identify foreseeable incidences of food poisoning or injury as a consequence of consumption of food;

· To identify breaches in hygiene or processing legislation;

· To ensure foodstuffs and feeding stuffs are correctly labelled and meet compositional and quality standards.


· To establish whether animal feeding stuffs contain deleterious ingredients and/or are unwholesome and are harmful to animals or may contaminate the human chain.

Factors influencing the enforcement approach

· An authorised officer has a range of options available to ensure the above aims are met.  These range from giving advice and verbal warnings, to the service of statutory notices, prosecution or closure of premises.

· The Council is a signatory to the Enforcement Concordat and has adopted a graduated approach to enforcement.  An authorised officer will usually adopt an educational approach and discuss the requirements of the legislation with the proprietor.

· Codes of Practice issued under the Food Safety Act 1990 give guidance on the appropriate use of the available procedures.  This Authority will follow this advice and have regard to advice issued by central government and authorised officers are required to follow this enforcement policy.

· Departures from this policy must be exceptional and the reasons will be documented.

· Enforcement action will be proportionate to the risks arising from the contraventions identified.  Combinations of formal notice and informal advice may be appropriate.

· Decisions on appropriate enforcement action will be based primarily on an assessment of risk to food safety and public health.  They will also be influenced by the proprietor’s history of compliance with food safety legislation and their willingness to remedy contraventions.

· This authority will have regard to the LACORS Home Authority principle and will consider whether a relevant Home Authority should be consulted before giving detailed advice or taking enforcement action.

· This authority recognises that some organisations, including voluntary and charitable ones operated by volunteers will need help and guidance to understand food safety requirements and an informal approach will be used where public health is not compromised.

Enforcement Priority

· Priority will be given to inspections of high risk premises and complaints and it is not expected that very low risk premises will be included within the inspection programme.

Authorisation of Officers

· All enforcement Officers are authorised in writing by the Borough Environmental Health Officer and are required to produce their authorisation and ID card at the time of inspection.

· Prosecutions and Formal Cautions are authorised by the Borough Environmental Health Officer or the Assistant Borough Environmental Health Officer [Food/Licensing].

Powers of Entry
The legislation gives powers of entry, including allowing an authorised officer to request entry to a business premises without notice.  These powers will only normally be used where informal requests for entry have failed. 

Formal requests for access under powers of entry requiring notice will be made stating the purpose for which entry is required and signed by an authorised officer.  Powers of entry also allow for a Justice of the Peace to issue a warrant authorising such entry.

Failure to provide access may result in an offence of obstruction.

Types of Enforcement Action

There are a number of options available to the authority to deal with infringements and legal contraventions – these are verbal warning, written warning, formal notice, prohibition of use, formal caution, prosecution, and withdrawal of approval or licence.

The enforcement action taken will depend upon the nature and severity of the infringement and the willingness of the business to remedy the situation.

Proprietors will be advised of all infringements of legislation and as a matter of standard practice there will be a clear distinction between those matters which are legal contraventions and those which are recommendations for good practice.

Minor Breaches of Legislation

Minor matters will be dealt with by means of verbal notification or comment on a report form left with the business operator following an inspection.

Warning and Advice
For more serious matters we will send the business concerned a letter which clearly identifies the contraventions and what should be done to correct the situation.

· An authorised officer will be prepared to offer advice where this is requested by the proprietor of an existing or new food business, and will seek to encourage food businesses to adopt good food safety practice through this approach.

· Officers will clearly differentiate between legal requirements and recommendations of good food safety practice in both verbal and written communications.

HYGIENE IMPROVEMENT NOTICES
An hygiene improvement notice is a legal document under the Food Safety Act 1990.  It details contraventions of the food safety legislation, the works required to correct the contraventions and a timescale for completion.  Failure to comply with the notice is an offence.

Improvement notice procedure will be used where contraventions of food hygiene or food standards regulations are found and where any of the following conditions are satisfied.

· where formal action is proportionate to the risk to public health;

· where there is documented evidence of non-compliance;

· where previous informal approaches have not succeeded;

· in the case of a new business where the proprietor is unwilling or unlikely to comply;

· where there is a breakdown in controls which are critical for food safety.

Where appropriate, officers will hand deliver a notice to the proprietor explaining the reasons for the notice.

A reasonable period of time will be given for compliance with the requirements varying from 14-28 days for urgent issues, or if there are substantial works, a period of three months could be acceptable.  For matters such as training a period of three to six months would normally be acceptable.

Service of notices can only be carried out by specifically authorised officers and in accordance with the Division’s procedures.

A hygiene improvement notice will not be used where the contravention is minor and presents no risk to public health;

Hygiene Prohibition Orders

Following a conviction for a food hygiene offence the courts may impose a hygiene prohibition order if the contravention has not been corrected and there still exists a risk of injury to health.  The prohibition order may prohibit the use of a process, equipment, or the participation in a food business by a convicted proprietor.

An application for a hygiene prohibition order will be made if an inspection of premises, prior to a court hearing to consider a food hygiene offence, reveals that the contravention is continuing and there is a risk of injury to health.

Hygiene Emergency Prohibition

A hygiene emergency prohibition notice will immediately close a food business or prohibit the uses of equipment or a process where there is an imminent risk of injury to health.

Conditions where prohibition of premises may be appropriate include:

· Premises which contravene food safety legislation and have been or are involved in an outbreak of food poisoning or present an imminent risk of one;

· Serious infestation of vermin resulting in actual or imminent risk of contamination of food;

· Poor structural condition and poor equipment and/or poor maintenance of routine cleaning and/or serious accumulations of refuse, filth or other extraneous matter resulting in actual or imminent risk of food contamination;

· Serious drainage defects or flooding of the premises leading to actual or imminent risk of food contamination;

· Any combination of the above or any cumulative effect of contraventions which together present an imminent risk of injury to health.

Additionally, equipment or a process may be prohibited where there is a risk of cross contamination of ready to eat food or where there is a failure to achieve critical control criteria such as minimum cooking or pasteurisation temperatures or the use of a process which is inappropriate.

Prohibition procedures can only be implemented by authorised officers normally following a joint inspection.  

Outside expert advice will be sought where the process or treatment under consideration requires specialist knowledge or qualifications to establish that the health risk conditions above are met.

Voluntary Closure

· There may be occasions where an authorised officer is satisfied that grounds for Hygiene Emergency Prohibition exists, but where the proprietor of the food business offers to close voluntarily until the health risk is removed;

· Such an offer will only be accepted if the authorised officer is satisfied that there is no likelihood of the premises being used as a food business, or of the use of equipment, or of a process without the express agreement of the food authority.

· Such an offer will only be accepted if the offer to close and its acceptance are fully documented and signed by the food business and signed and approved by authorised officers.

· When considering such an offer, great care will be taken to ensure that the person making the offer is aware that in closing voluntarily they are relinquishing the rights to compensation for unjustified action contained in formal emergency prohibition notice procedure.

PROSECUTION

· Prosecution may be considered as an alternative, in addition to, or as a consequence of failure to comply with the above enforcement procedures.

· In considering whether to take prosecution action for food safety offences an authorised officer will consider whether that course of action is proportionate to the risk and in addition will also apply the Evidential Test and Public Interest Test as described in the Crown Prosecution Service Code for Crown Prosecutors.

The Division must be satisfied that there is enough evidence to provide a realistic prospect of conviction against the defendant of the charge.  Secondly, if there is sufficient evidence, the public interest must be considered in each case.  A prosecution will usually take place unless there are public interest factors, which outweigh those in favour of a prosecution.

Examples of public interest factors in favour of prosecution would include evidence that the offence was pre-meditated, serious fraud, defendant’s previous convictions or cautions and grounds for believing that the offence is likely to continue or be repeated.

Those public interest factors, which would be against prosecution, would include issues such as the likelihood that the court would only impose a nominal penalty, the offence was a genuine mistake or that there had been a substantial delay between the offence taking place and the prosecution.

· Prosecution papers will be passed to the Council’s Legal Department for consultation before summonses are issued.

· Home and originating authorities will be consulted where prosecutions are planned.  Such authorities will also be notified of the outcome of prosecutions taken.

Deciding whether Legal Proceedings are to be Taken
The following will be taken into account when considering action to be taken:

· The seriousness of the alleged offence.

· 
History of the defendant concerned.

· 
The likelihood of the defence of all due diligence.

· 
Willingness of witnesses.

· 
Measures taken by the defendant to prevent a recurrence.

· The probable public benefit of a prosecution.

· Whether other action, such as issuing a formal caution, serving an improvement notice, or imposing a prohibition, would be more appropriate or effective.

· 
Any explanation offered by the food business.

Non-compliance with notices

Non-compliance with an improvement notice is a serious offence and will be considered to be grounds for prosecution with the following exceptions:

· Where the remaining contraventions detailed in the notice are minor and do not pose a risk to public health.

· Where the outstanding works are in hand [confirmation from contractor or supplier required], and an extension of time to complete the works would have been granted, if requested.

Non-compliance with an informal notice will not be considered grounds for prosecution but the authorised officer will reconsider at this stage the enforcement options available to remedy the contravention using the criteria described above.  The failure to respond in the first instance to an informal approach will influence that decision.

Food Complaints, Food Standards and Feeding Stuffs Infringements
The decision to prosecute for Food Safety Act 1990 or Agricultural Act 1970 offences relating to:

· the sale of food unfit for human consumption,

· food not of the quality demanded by the purchaser,

· infringements concerning composition and labelling standards including infringements of the Agricultural Act

will be taken at the earliest opportunity to avoid unnecessary and time consuming investigations by both authorised officers and food businesses.

Prosecutions or formal cautions in respect of food standard offences and complaints concerning composition, labelling and feeding stuffs offences etc will be carefully considered in relation to:

· Complaints of a serious nature which could have resulted in personal injury to a consumer, e.g. glass in food;

· Labelling and composition standards which are clearly fraudulent;

· Specific contraventions of compositional standards where advice from the home authority has not been followed;

· Food complaints concerning manufacturers who have failed to carry out recommendations laid down by their respective home authority;

· Repeated visits/complaints concerning retailers selling unfit, poor quality or out of date foodstuffs.

Formal Cautions

There may be circumstances where evidence exists for a successful prosecution, but where mitigating circumstances are such that nothing is likely to be gained from such action.  In such circumstances the authorised officer will consider the offer of a formal caution as an alternative to prosecution.  Circumstances where a formal caution may be considered are:

· the contravention is a first offence;

· the contravention, though serious, has been speedily dealt with and steps taken to prevent a recurrence;

· the food business has since closed or the food handler has ceased that occupation;

The Formal Caution procedure is used as a final warning but if used the following criteria must be satisfied:

· Sufficient evidence must be available to prove the case.

· 
The offender must admit the offence.

· 
The offender must agree to be cautioned.

If a Formal Caution is not accepted the relevant papers in the matter will be passed to the Council’s Legal Department for prosecution.

Withdrawal of Approval or Licences

Where a specific premises fails to meet the conditions of Approval or Licensing the appropriate Approval or Licence may be withdrawn.

Review of Policy

This Enforcement and Prosecution Policy will be reviewed annually or when changes in legislation or centrally issued guidance makes this necessary.
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